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By the Commission: Commissioners Poi ond O'Rielly concurring in part, dissenting in part and issuing 
separate statements. 

I. INTRODUCTION 

I . In this Order, we conlinn senders of fax ads must include certain information on the fax 
that will allow consumers to opt ou:, even if they previously agreed to receive fax ad~ from such senders.' 
At the same time, we recognize that some parties who have sent fax ads with the recipient's prior express 
permission may hnve reasonably been uncertain about whether our requirement for OpH>ul noltces 
applied 10 lbcm. As such, we gm111 re1ruac11ve waivcn. of our up1-<Ju1 rcquircmcnl tn certain fa.'< 
ndve111s.:mcnt senders tO provide these parties with tcmponry relief from any pust obligation 10 provide 
the opt-out notice 10 such recipients required by our rules. 

2. In addition, we provide a six-month wi ndow for these waiver rec ipients to come into 
compliance with the op1-ou1 rcquiromonl, and we dm:ct the Consumer and Govornmcntal Affairs Bureau 
(Bureau) to conduct ouu·coch 10 inform senders of 1hc opt-ollt notice ret1ulrumcn1. Aller this six-month 
window, we emphasize that all waiver recipients must include the opt-out notice in the precise manner 
required by our rules. 2 Other. similarly situated parties may also seek waivers such as those granted m 
this Order. But in light of our confim1at1011 here that a fax ad sent wilh the recipient's prior express 
permission mui;t include an opt-out notice, we expect that parties will make every effort to tile within six 
months of the release of this Order. 

&e 47 C.f.R § 64.1200(aX4)(iv). 
1 This waiver does not extend to a similar requirement to Include an opt-oUI norice on fax ads senl pur>uanl 10 an 
cSlablisbed business relalionship, as there is no confusion regarding the appliGability of this requirement to such 
fa.cs. See 47 C.F.R. § 64.1200(aX4Xiii). We olso note that lhis waiver docs nol affect tho prohibition against 
sending unsolicited fax ads, which hos remained in effecl since its original effective date. Sec 47 C.F.R. § 
64. t200(a)(4). 
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3. We also deny an Application for Review' and several related requests for declaratory 
ruling' insofar as they seek a ruling that the Commission lacked the statutory authority to require opt-out 
mfonnation on fax ads sent with a consumer's prior express pcnnission, or, altemativcly, that section 

1 Sc• Junk Fox Preve11tion Ac/ nf 2005, Pell/ion/or Declarato1y Ruling 10 Clarify Thal 47 U.S.C. f 227(b) Was Nol 
flt<' Stlllutory Hr1sls for Cu111111/ulr1n 's l!ttle.r l!eq11t1·/11g a11 Opt·Ou1 Notice for P'a.r i11/1..:r11trt11e111s Se/II with 
llrc1pk111 's f'lwr E.'.Ypress C1>n.fr1t1, CG Dockc1 No. OS-338, Application for Review liled by Anda, In~. on May 14, 
2012 (Applicalion for Review). 

'See Pe1ition of Forest Phurmacru/icnlt. /11c.,for Declaratory Ruling and/or Waiw:r Regnrdlng S11bsta111iaf 
Cc>1•pllc111cc wit It Seel/on 64. I WO(a)(.f){til) uf 1bc C~mmlsslM 's R11/a am/ for D~dararory R11/lng Regarding lltt 
Sca""nr1 Bt11l• {nl' the uN11111tuln• '$ Opt-0111 Not1u Ruic l\ilh RcsplCI to Fares Sc111 wltlt Iii< R.-~q1ic111 's Prior 
e•/trllS< Inv/tali<>• urPentl•sto11, CO 00<.~cl No. OS·l:lfl (ftlct.I June 27, 2013) (Porcsc Pc1111on): Pu1tw• 11/S1apl.,.•, 
Inc nnd Qmll Corporutloi1.for o R11/r1•akl•K It Rt'f"'ul R1tlt' 64. I 200(a)(J)(iv) u111f for u Dcdur1t1nry R11/btg to 
lntcrprt'I R11/c 6-1 IZOO(a)(J)(n'}. CG IXKkct Nos. 02-218, 0).338 (filed July 19, 2013) (Staple~ Pctnlon); Pttilioo 
Jui D.c/.,a1ory Ruling fl11dlr>r IVt11vuo.fCllc<11I S<ic11cu, Inc'., 1111d (i;/c1ui Pnlo Alto, /11<·., R••g;i,.t/mg Su/1110111/al 
C<ll•plcwtcc wit It Scctimr 64. IZ(lll(n)(./)(11/) nf th< ('01111•/.uiott 'r Rult:r und fiir Dn:/uf!Jlll,.., R11h11g Regartli11g lltr 
S1t1n11ury BuJl.t for thi! Commrss/011 's Opt-Out Nonu R•lt' !'flit /le$pr'i'1 to Frncs Sc111 1>1tlt /Ire Recipient ·s Prior 
f~•1"<-'• l111•ittt1lot1 or Perw1is~lon, CO Docko1 Nos 02·278, OS-Jlll (file<l A\lg. 9, 2013) (01lood Pc1111011): Ptlltlon of 
Dt111glus Po11/ Wallmrg and Ri~ltlt /£111up1isvs. llC. /or /)vc/Ctra1orv /lL(/111g 10 Clar{/)' Scripc u11<ll11I' S1ut11to1y Basis 
fm Rttfo64. /WO(a){JJ(i1~ a11J/urfrlt' 11'11/wr, C:O Docket Nos. 02-27S, 05·333 (Olcd Aug t<}, lOIJ) (Wulburg 
l"cthion}~ p,.,/tlt>n 11[F11t11rc'tlm1lh:t, '""· fiu Dt!t:lttrutory Ru//ug /IJ Clorify S1•11111• 1mr//,1r S1ut11tm·v Bo.~i.,•/or llu/e 
64 / 200(a)(3)(iv) and/or for Waiver, CG Docket Nos. 02-278, 05-338 (filed Oct. 18, 2013) (Futuredontics Pe1i1ion); 
Pe11t1on ~f 1111 Granil~ & Marble Co17>. for nU<lllrfllory Ruling llJ Clarify ScopP 1t•cV11r Stu/11101)' /Jasis /or R11Ju 
64. l 200(ctJ(.l)(lv) 11m//<1r for Waiver, CG 0o<kc1 N•s. 02·278, OS-3J8 (filed O.:~ l8, 2n13) (All Grtnilc Po1i1ion); 
P11rd11• Pharma Pelition/or Declaratory Ruling Rtgarding the Statutory Ba.•ls/or the Comnurnon :, Opt-Out 
Notice Rule with Respect to Solicited Fa.<es ,and/or Regarding Subs1on11a/ Compliance wltlr Section 
64.1200(aj(4}(iif) aml {tv) aftht Comml.rion 's R11lt.r, CO Dockel N~s 02-278, 05·338 (filed Dec. 12, 2013) 
(Purdue rh:mna Petiuon); Petition of l'r1m• Hea/llt Srrv/Cf'.v luc. for Dedaro1ory Rulinsr to Clarify Scope and/or 
Statutory Basis for Ruic 60 200(a){J)(iv) a11dlor for Wam:r, CG Docket Nos. 02-278, 05-338 (filed Dec. 17, 2013) 
(Pnm• H••lth 1'<111100): l'ell/1011 o/Tt<ltlftal1A, Inc.for Dedara1<>1y Ru/mg to Cl•rijy!kope undlor Staiulaty Ba.sis 
fnr R11/c (j./ 12()(J(a)(J)(iv) and/or for W11frt1. CG Docket Nus. 02·278. 05·338 (iilcd Jan. 6, 2014) (rccllHc•hh 
Petition); Pe1it1011 of Crown Mortgagr Compuny for Declaracory R11/ings and/or Waiver of tit• "Opt Ow" 
Jll!q11trt••1t•111, CC Ducl<e1 No~. 02-278, OS-l1S (Olod Pcb. 2 1, 2014) (Crnwn rc1ilion); f'rlitl1m 1J/Mt11JJ1• Cl11!k. /nc. 
/or Decl1m1to~r Ruling antflur JV1111•er, CCi O\lckct No$ 02-278, 05-338 {!ilcd Mardi 2S, 2014) (Magna Petition); 
Pe1t1/rm/11r Dei:lu1Y11ill)' R11Urw t1n<llflr ll'ttll'•ruj M<1s111111 0Jrp., CG 00<:kc1 Nos 02·27K. O'·J~X \nlcd ·April I, 
20 14) (Mo.Imo l'clitlqn); P1:1iJ/tJ1t t!f B~.rl 811)' 811//tfor.<. /11v.fnr lJ.,,./m·11tyry /1111/111: 11111/111r Jll11!1wr. CG Dockcl No. 
OS-138 (filed April 7, 2014) (Best Buy Pe1ition). Ptt/1/011 o/S&S Fire.1u111e. Inc., dlbla S&.S Tire/or Declaratory 
Ruling and/or Wail•er, CO Dockel Nos. 02-278, OS-338 (filed May 7, 2014) (S&S Petition); Pe1ilio11 of Cannon & 
Assoc1a1es llC D/8/A Polaris Group.for Declara1ory R111/11g and! or Waiver, CO Docket Nos. 02·278, 05·338 
(filec.I M>y IS, 2014)(Cannon rcution): Prtltinn <>/ Steri<:y<./e. lnc../or D<-l'iaratory R11/i11i a111ll<1r Waiver 
Ri'i(ttrdlni: 47 C.F.R. f 64 /2(){)(a)(4;{111/, CG Dockel Nos. 02-278, OS-33~ (daled June 6, 2014) (S1<ricycle 
t>c1klo11): l'rJfllu11 of 4mt!riran (.i1,..Smm·; lft1l1//ng1 lnr ./br Dedorato1y Ru/ins: 10 ('/11r(f>• 1/lf Scope a11J/11r 
Stu111tt11) Bart's for Rule 64. l WO(<t)(4)(iv) undff>r ffll' Wuil'er, CG D.icket Nos. 02-278, 05·338 (filed July I. 2014) 
{An1~riau1 Petition), P••t/111111 1'.f C41<FAX, Inc. ft11 lh'C:l~n11ol'y f.ul/11g tmdlur wu .. ..:r uf.~c1/u 16./I200(ul(./)(lv) of 
tl1r CumnttJJton '< R11ll!J. CG Docket No~. 02-278, OS-318 (filed July 11. 2014) (C/\RI J\X Pctmon), p,,11/on of 
Mm:lr and Company. Inc.for Dtt/aralmy R11li11g and/or Waiver, CG Douet Nos. 02-278. 05-338 (filed July 11, 
2014) (Mcn:k Petition), Pttleion o/UnitedHtallli Group, lrn:..fm· Declaratory Ruling and/or Wotwr, CG Docket 
Nos 02-278, 05-338 (filed July 11, 2014) (UnitedHealth Petition); Pe1111on o/Mtdll!tlrnlng. Inc and Medlcu, Inc. 
for Ot:dftrow1')' R11ling and/or IVflil'l'r, CO l>o(kct Nos 02·278, OS-338 (!ilcd July 16. 2014) (Med1ca Pclit!On). 
Pc1111011 oj Unique Vacarlr>ns, lnr .. jor Dcclurncory Ru/111g nmJfor /Yulwr CO Do(kol N11>. 02·278. 05·338 (ntcd 
All~ 70. ~014) (Uniquil Pcti1lon): /11•111f<11111( l'uwur lien.<. LLC]i1r Dedamtm3• R11/1111: w1///11r W11•/t1r of Scccfon 
M 1200(11)(4)(111) of1ilc Cu111111la.r/t)11'.~R1d1'.r, CO Docket Nos. 02·278, OS·JJ8 (filed Sept 18, 2014) (Powo1 t.iens 
l'e1itlun1 (callcc1ivcly "retliion~"); .rec"'·'" 47 C.l'.R. § 64.1200(11)(4)(iv1. A• d1scu•!Ccl In srea1crdciu1I below, 
other, similarly situated parties 111ay also seek waivers such as those granted in this Order. 

2 
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227(b) of the Communica1ions Act of 1934, as amended (the Act), was not the statutory basis of that 
requirement.' 

II. BACKGROUND 

A. Telephone Consumer Protection Act 

4. Jn J99i, Congress enacted the Telephone Consumer Protection Act (TCPA) to address 
the growing number of telephone marketing culls and cenoin call ing pmcticcs 1ho11i,;ht to Ile un inva~ion 
or COMUlnCI' privucy.4 In relevant pArl, lhe TCPA prolubils lhtl u~c nf any telephone focsimi lc (fox) 
mad1i11c, computer, or oiJ1er device 10 send on ·•uusolicitcd advertlsi:mcnl" lo n lc lcphonc fox mucbine.1 

In 1992. the Commission adopted rules implementing the TCPA, including restrictions on the 
1ransmission of unsolicited fax ads by fflX mochines.1 

5. In 2005, Congress cnac1cd 1hc Junk Fa.~ Prcvcn1ion Acl, which amended 1hc fax 
odv~nismg provisions of lhe TCPA~ In gcne,..I, the Junk Fax. Prevcn1ion Acl (I) codified nn 
cs1ablished busmcss rclalionsh1p (FllR) exempuon to the prohibition on send in~ unsol1c1tcd fax ads;10 (2) 
provided 11 dufinition of an EBR to be used in the comext of unsolicited fnx ads; 1 (3) requ1red the ;ender 
or on un:.olich~oJ fax 11dvenisemen110 provide spc<iificd nOlicc nnd cunracl 111fonna1ion on lhc fox 1ba1 
n l low~ 1ecip1en1s 10 "opl oul" of any fulurc fnx transmissions from the scndcr; 11 ond (41specified1hc 
cirtmnstunccs under which a request 10 "opt ou1" complies with the Act." In 200~. the Com1J11Ss1on 
adoplcd 1heJ11nk Fax Ordennm:n(ling the rules cooccming fax transmi~sions us required by the Junk Fax 
Prc:vcn1io11 /\cl nnd addressmg cortnin issue$ raised m pchtions for recons idcmtion concerning the 
Commission's fax adverlising rules." As pai1 of that Order, the Commission adopted a rule that required 
lhat a fax advertisemenl "scnl to a rccipicnl that has provided prior express mvitation or pem1ission to the 
sender must include an opt-out noticc."1' A summary of the Junk Fax Orde1· was published in lhe Federal 
Register on May 3, 2006.16 

1 In so doing, we 40irm the Consumerand Go•~mmcntaJ Alra1rs Bureau's (Bureau) pnor Order Su Junk FW( 
Pu1't!ntion A<1 <tf1005, Petition/or f)cdclfaturv Ra.lt11g t<J Clurify 11i<i1 47 U.S C § 127(b} H'a.• Nol /he Sto1111ory 
Basis fur Commlnion 's R11/u Req111m1g an Op1-0ut Notice/or Fax Adwrlisement.r Sent with Redpient's Prior 
Ex11rr:u Conse111, CG [)o(;ket No. 05-338, Order, 27 FCC Red 4912 (COB 2012) (Anda Order). 

' The TCPA is codified as section 227 of lhc Ael, 47 U.S.C. § 227. 

' 47 U.S.C. § 227(b)(l ){C). As the le~islalive history explained, because fax machines "are designed lo accep1, 
process, and print all mes:1<1gcs which arrive over their dodicalcd lines," fax ndvcni<h•s lm~oscs burden' on 
unwilling recipients that ~re dislincl from the burdens imposed by other rypcs of advertising. See 11,R. Rep. No. 
317, 102dCong., 1'1 Sess. II (1991), 
1 See Rules and Regulati<ms lmplemen1l11g 1hc Telephone Consumer Pro1eclio11 Acr of 1991, CC Dockel No. 92-90, 
Report and Order. 7 FCC Red 8752 (1992)(1992 TCPA Order); see also 47 C.F.R § 64.1200(a)(4). 

' SetJunk Fax Prcvcn1ioo Acl of2005, Pub. L. No. 109-21. 119 Slal. 359 (2005)(Junk Fix Prcvcn1ion Acl) . 

•• /J .cc. 2(•) 

II /d. !'CC. 2(b ). 

u Id sec. 2(c). 
11 Id •ec. l(d). 

"Rules am/ Ro:gu/alions lmp/.,m~••li11g 1ht Td<ph<1nt C<m••mer Prot<'J:tl'>n Act uj 199/, Junie Fux Prcu:111ion Act of 
ioos. CO Oo~kct Noo. 02-27$. 05-338, Report and Onkr anJ Third Onkr on Rcconsidorn1ion, 21 FCC Red 3787 
(2006) (Junk fay Order). 
11 47 C.F.R. § 64. I 200(aX4){iv): see also J1111/r Fax Order, 21 FCC Red at 3812, para. 48. 
1
• 71 FR 2S967 (May 3, 2006). 
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B. Anda Proceeding 

6. Pelit/011 for D<·rlaro1my R11lmi. In 201 O. AndJ, Inc. (Anda) filed a request for 
declarntory ruling on the vpH>ul rule n~ npphcd to fox ads sent to rcc1p1onts lhot had provided pnor 
express permission.11 Specificully, Andn soughl u rullng that: (1) the Commission loclcd any au1hority 
10 adopt n rule rcquinng an opt-0u1 no1ice on rn~ ads sent with the recipient'~ eKrire~s prior consent. or(2) 
in the nltemnttve, section 227(b) oflho /\cl ts not the statutOI')' basis for the rule. • In part icular, J\ndu 
contended that section 227 authorizes the Commission 10 adopt restrictions only with respect to 
unsolicited fax ads, which arc dc~11cd to exclude any fox advertisement sent with the recipient's prior 
cx1m~~s 111111lut1011 or ponmss1011.1 Anda requested tl11s clarificat ion b<ieuusc sccuon 227(b)(J) creates a 
private right nfat'tion tha1 pennils suits in ~1ncc cou11s bnsed un n viulntion nf section 227(b) 01 1J1e 
roguln1ion.~ prescribed under thal subscc1ion.2• Anda represents chat 111s sul>jcct co such 11 lawsuit in 
which n class of plaintiffs seeks monetary dnm1ge5 under s...-.:tion 227(b) for alleged violations of the opl
out notice rcqulremcnl for faxes allegedly 5enl at tllc request of the rcc1p1ent 11 

7. In 2012, the Bureau dismissed Anda's petition." In so doing, the Bureau concluded that 
Anda had identified no controversy to <cnninacc or unccrtainry to remove, o condition precedent to the 
Commission isrumg a declaratory ruhng." Spcc11ically, the Bureau responded Lhnt the Comm1ss1on had 
cited in 1hcJ1111lc Fax Order s1a1utory 1111lhoricy, including section 227, to adopt the rule at i~Jue.n The 
Durcau also found chat the Commission hnd clearly set fonh the nilc's requirement." The Burcnu thus 
found no controversy to terminate or uncertainty to remove. 

8. The Bureau also concluded tha t, to the extent Anda challenged <he Commission's 
authori ty co adopt the rule itself, it was an improper collateral challenge to the rule that should have been 
prcsc111cd in a tilllcly petition for rcconsidcmtiM and was timc-bnrrcd under 1hc Act and the 
Comtni$Sion's proccdurnt rules.'" While the Bureau dismissed Anda's peiition on procedural grounds, the 
Bureau in dicta found unpersuasive Anda's argument that the TCPA could not have given the 
Commission authority to adopt the mle.11 Specifically. the Bureau noted that the opt-out requirement was 
tied directly to the TCPA's purpose in ensuring that consumers have the necessary infom1a1ion to opt out 
of future unwanted fax ads. and in ensunng that the fax sender can account for all such requests and 
process thcni in a timely manner by making certain the recipient uses the contact information specified by 
the sender 111 thc ope-out notice 1• 

11 Anda was established in 1992: htt.1-,. ':D~ ~·" Inn ~c.J.i.LJnn1 ullll[hlnv .11u..1!.1ni. 

11 See ge11erolly An<la Petition for Dcclarolory Ruling. 

"See. t.g .. Id at 3-4. 

'
0 Id at 13. 

" Id ot 13· c 4. 
22 Ste gentrally Anda Order. 

ll Id. al 4912, para I. 
1• fd 014914, para. S. 

"Id 
1~ Id. at 4914, para. 6. 

21 Id. at 491 S, para. 7. 

"Id. On February 24, 2012, the Commiuion filed un Amicus Brief in the case of Nack v Walburg in lhc Uniled 
Stn1cs Court of Appclls for High th Circuh nd1lrc~slnu a similnr i1suc: 
htq1 .(1hJ:11l•!,!l"!li'·"'" .µm·/\·011~• 1'Y.!>Ji.~1,11l 1d1m111cl.1 'f>I )~ 11).l(•M Lri!J(FCC Amicu.r Briel). The analysis 10 that 
brief illus1rn1es how the rule a1 issue advunccs lhc legislative purposes of the TCPA by protecting consumers from 
the costs and burdens associaled with receiving fux advertisements. On May 21, 2013, thc U.S. Court of Appeals 

(continued .... ) 
4 
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9. ,!pp/icotlo11 li1' Rt'virw. On May 14, 2012, Anda filed an Application for Review of the 
Bureau Order dismissing its Petition for Declaratory Ruling. Specifically, Anda contends that the Bureau 
erred in determining that there is no uncertainty to remove and that the Commission should clarify that 
the opt-out notice requirement for faxes sent with prior express permission was not adopted pursuant to 
section 227(b) of the Act.19 ln so doing, Anda reiterates arguments made in the petition for declaratory 
rulmg. First, Anda argues that the Wurts arc unclear us 10 which slalulory nulhortty the Commission 
relied upo11 in nclopling the opH>ul rcquirc111cn1 fur fox nds because the Con1111is;1io11 ciLod multiple 
authorities in the J1111k Fa;;; Onlvr without ~pcci fyl ng which fo1med the l~gul basis fo1· this requirement.10 

S(;Cl)nd, Amin contends Lim section 227 contains no express language authorizing the Commission io 
ndopt rules regarding faxes sent with the recipient's prior cxprei;s permission." In this regnrd, Andn takes 
issue wi1h 1hc Burca11's conclu•ion 1hot bccnu11e Congrcs~ did not define how "rri<>r cx1>1ci.~ inviuuion or 
permission" can be obtained from, and revoked by, a consumer, the Commission has au1hori1y to fill gaps 
where the statute is silent on s1>ecifie terms " 

C. Petitions for Declaratory Rullog, Waiver and/or Rulemaklng 

I 0. Since the filing of Anda 's Applicatton for Review, multiple petitions have been filed 
seeking various forms of rclicffrom the Commission's rule requiring that an opt--0ut notice be included 
on (n>< nd~ sent witli the priorexprcs.• invimion orpcrm11;s1on of the rll<!lpionl. In gcncrnl.1hc>e 
pctiuoners conttmd there is comroversy nnd uncertainty over tlic scope of and iuuutory bt1S1s for section 
64.1200(n)(4)(iv) of the Commission's nilM." The petitioners seek n declaratory rullug 10 clarify lhat 
section <>4.1200(a)(4)(iv) was 11111 promulgntccl under section 227 of the Act." The puthlon<m< argue tbnt 
section 227(b) ot' the Act applies on ly to "unsolicited" ads 11nd thm the Cnmmi&sion did not havc the 
nutborily 10 rcqun'C tho opt-ou1 not1ftcntton on fuit~'S sc111 with1hc prior pcnnission of tho rcclpicnL" As n 
rcsu lr, rhcsc pelitioncrs ~uggcsl thol c lnrllicatlon is nccc,~snry to determine Whether the rule is meant to 
1c4uho opt-<IUt notices on foxes •cnl wnh th.: VI io1 cxprcs~ pcm1l$$10n or tho recitllClll nnd, 1f Ml, the 
~tnt11tot;1 bnsis fur Umt rulo.'' Severn I rctiuoncrs contend U101 the Cormmssion offered confusit\g and 
connictmg s1a1cmc11ts regarding the applicabihry or rhe rule to solicited faxes." In ndditton. several 
petitions seek a declaratory ruling that a fax advcrtiscmcnl that "complies substantially" wilh section 

(Continued from previous page) ------------
for 1he Eighth Circuit agreed with the FCC's Nark amicus bnerthat 1he reeutation at issue. by its plain ltnguage. 
r~quircd an opt-out nolict on a fax advertisements 1cn1 with the recipient's express co11sent, In addition. the Court 
held that the Hobbs Acl, which establishes procedures for judicial review of FCC orden by mettns of direct review 
in the court of aprcals, r rovidcs cxcluuw procc" by which to challenge an FCC regulation. See Nuck v. Wa/b11rg, 
7t5 F,Jd 680 (8~ Cir. 2013) cert. de11/~d, 134 S.Ct. 1539 (20t4). 
19 See Applica1ion for Review at 10-13. 

""'Id. 
11 /d. at 13·17. 

"/ti al 15-16. 

ll Su, t.g .. All Granite Petition at 6-10; Forest Pct11ion al 12-17; Futurcdonlics Petition 116-10; Gilead Pctillon al 
t2-17, Ma.gna Petition at 5-8: Masimo Petition at 6; Staples Petition at 17-20: Walbur11 Pcllt1on at 7-13. 
M /J 

"Id. 

,. St•. t.g. , Staples Petition al 17: Walburg Petition 8t 7-9. 

·" Soe, • g., All Grru1itc Pe1i1ion at 4; American Pclit ion al 8; Best Buy Petition at 4: Ci\ Rf AX l'etuion 816-8; 
Fu1urcdon1ics Petitmn at 4; Oilcltd Petition al 13, Mcdica Pcthion al 6-9. Merck Pc1i1lo11 :11 S-9, S111f>ICS Petition at 5 
(contending 1hal a footnote in the Junk Fax Order suggests that the opt-out requirement opplics only to unsoliciled 
ods); UnitedHealth Petition at S· 7. 

5 
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64.1200(a)(4Xiv) of the Conumss1on 's rules does not violate any regulation promulf,ated under the Act. 
even if the opt-out notice docs not confonn to the specific requiremcnu of that rule.• 

11. All Granite, American, Best Buy, Cannon, CARFAX, Crown Mortgage, Forest, 
l'urnredontic.,, Gilead, Magnn, Ma~imo. Mcdica, Merck, Power Liens, Purdue Phormn. Prime llenlth, 
S&S, Stcncycle, TcchHcnlth, Unique Vncnlion~. Unitcd~leal lh nnd Walburg seek rc1roo~tivc waivers of 
the rule. 1~ Forest and Gilead stale that n wmvcr "would serve tile public in1orcs1 by avoiding nn nbuse of 
01c priVl'ttc right of action created by lhc TCPA:~• Walburg stnlcs that a waiver isjustllicd because strict 
compllunco: with rc:ospcct 10 snlicitc<I faxes woulu be ''inequitabio, imduly burdensome, u11<.I comrary lo the 
llllblic interest."" Purdue PhnTmn seeks n "limited waiver" for faxes "sent pursuunt to the recipients' 
prior express lnvilaLion or p<:rmission .•. euch of which included a Jen1ons1robly cffecuvc opt-out notice 
on 1hc lirst p:igc dcscnbing cost-free opt-out mcchanisn1S."", Pnn1c 1 lcallh muin1a111s that "fw)hcrc, as 
here, r«1picnLs of fox odvcniscmen1s cxrllcltl)' ogreed to receive Lhcin, hnd tht means and ability 10 
revoke their consent at any time, nnd never expressed any interest or desire to do so, requiring stnct 
comphnnce with Section 64.1200(n)(3Xiv) would be both tremendously burdensome and lnC<JUilablc."" 
T"'Chl lcalth similarly s1a1cs that 11 ··sent fox n<l\erthcments to business puttncl'l that hod ~onscn1cd to 
receiving comnlllnic!ttions from TcchHcahh" an<l lhat "those n:c1p:cnts knew how lo rcai:h TcchHcnlth 
and could have easily requested that Tcchllcahh stop sending faxes .... Under such circumstnnces, the 
goni of allowing consumers 10 stop unwanted foxes would not llavc been furthered by 1nclud111g opt-out 
nottccs on the fues ... :"'·' 

12. Finnlly, S1aplcs ~quests rhal the Commission miiiato a rul~muking to tcpcnl section 
64. 1200(a)(4)(iv), nrguing 01111 ii reflects " poor policy that un fairly rhrcntcns companies and individuals 
wi th n·1assivc liability for tho m nsmission of sohcitod rnx ads" and "plamly cKCCcds the ngcncy's 
s1nlutory authority ... , In addllion, scvcrnl petitioners argue that application ofthls requlre1ncnc violates 
the 1'1r~1 A111cndmc111 to the cx!Qnt 1hn111 require$ ;;ollc1tcd foxes 10 contn111 an op1-<1u1 1101icc.•• 

•· Str, rg .• Cannon Pcllltun al 9-11; l·orcst Petition 11 I, 10; Gilead Pclitiun ar I. 9. M•gna Pctil1u11 al 8-9, M""imo 
!•c111i0<1 al R-11>: Purdue Ph.,nna Pc1111on st IJ-17. Fot Clt3mple, Forest notes thal allhoui:h ii informed rccip1e111s 
l11a1 they could opt out of futun: fax 1rans111iss1ons nnd specified a telcphotJc numtx:r for doin11 sO. a claim has been 
madC U1a1 its faxes did not sp(cify that opt·oul requests mus1 be honored wilhin 30 days as rcqun«l by Commission 
rules. See Forest Petition at 9. 

>•See All Granite Pe1i1ion al 10; American Petition at 8; Best Buy Petition al 11-12; Cannon Potitinn at 12-13; 
CARFAX Pcttlion at 11-12; Crown Petition at 17·20; l'orcsl relition al ! I; Fu1uredontics Pe1i1io11 at !3-t4; Gilead 
Petition <II 11; Magna Petition RI ~-12, Mu11111u l'c1 l1iu11 01 10•!2; Medic• Poi Il ion nt 13; Morck !'o:111io11 al 16-17; 
Wnlbur¥ l'c1i1ion nl 13· 15; Power Lien~ Pt1itlo11111 13- IS; Purdue Ph;irma Pclltion al 17-19: Prime Health Pe1i1ion a1 
13-IS: S&S Polilion at 10·11; Stcricyclc Pclhlon 111 IS; TechHeahh Petition at 15-16; Unique Pctl1io11 ttt 9·! ! ; 
Uni1edHcal1b Petition at 9. 

••Su Fore•t Pe1it1on et 11; Gilead Pe1i11on al l ! 

" Walburg Petition al 14. 
0 Purdue Phanna Petition 01 18. 

•>Prime Health Petition at 14· IS. 
44 TechHealth Pe11rion al 16. 

•s Staples Petttion al 7·10. In addu1un. the $t.1plcs Pcttlion includes a discu-sion as lo why it believe> l11igants in• 
civil actton can challenge thcsub>t3ntivc validity oflhc Commi~sion rules :is a defense to a TCl'A l:tw~uit. This 
discussion, however, does nol rcque•I any specific Comm1ss1on ac1ion. Id. a! 20-26. 

••Su, e.g., All Granile Pe1i1ion a18; Best Buy Pe1i1ion at 9; Cannon Petilion a1 8: Staples Petition a! 11·15. 
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I 3. The Commission sought comment on the issues raised in these petitions.'1 Some 
indivldunl consumers Md consumer organizntions fi led co111mcnts supporting the Commission's opt-out 
rcquiremcn1s, noting the lmporumce of hnvlng 11111cu11~ to~IOp thcsc111Jln11 of' fax uds." One comn1cntcr 
~rgucs that Congrom provido:d the C-0mmis~illll with authori ty in section 227(b)(2)[E) 10 promul{late Opl
out requirements through the use of the phmsc "f11t11rv w1solicited fnx ~dvcn i semenis" to indicate that 
Congr<:$$ was contcmplatmg si1U3tJOns in which, in the past, 11 rec1p1ent mny have consented to receiving 
a fox, but later dec1Je> 1101 to continue 10 c:on~c111 ." Other com1mmteu ~uppon the requests for 
<kclarmory ruling,. In iieneral. these panics reiterate arguments made in die Pc1111ons For example, 
these commentcrs challenge the Comm1ss1on ·s statutory aulhonty to adopt section 64.1200{a)(4 )(iv) nnd 
sugges1 tha1 section 227 or1he Act was no11hc stn111mry basis of Um! rule. 1' These panics als<1 suppon the 
gmntmg ofa bltmk•I rc1rooctivc woivcr of1h1~ rule for nny priur coni.luc1, noting confusion crea ted 1n lhc 
Ordcradop1ing this reqlli rcmem nnd the llobllhy that severa l pan1c.'S fncc 111 private rights ofnclion.'' 

Ill. DISCUSSION 

14. As discussed io greater detail below, we deny Anda's application for review and several 
related requests for tlcclru-.11ory ruling 10 the extent that they seek a ruling that the Commission lacked the 
statutory authority to require opt-out infomiauon on fu ads sent \~llh a consumer's pnor ~xprcs.~ 
pcnm~sion, or.11hema1ivcly, 1001 section 227(b) of tho Act was nor the ~1n1utoiy bQsis of lho1 requirement. 
In so doing, we uphold tbc llurcnu's prior conclusion that lherc was no controversy 10 1emiinnte or 

0 See Consumu a"d Governmental ~ffairs 811rca11 Seeks Comment on Petitions Conce•-ning the Co1111nissinn '.t Rule 
on Opt-Out Notices on Fax Advertisements, CO Docket Nos. 02·278, OS-338, Public Notice, DA 14·120 (rel. Jan. 
31, 2014); Cont11mPr and Govemnwual Affairs 811rea11 Seek.r Comment on Crown Mor1g11gr Company Ptllllon 
Concerning the Commisslo" 's R11le on Opt-Out Notices on F'ax Advertisements, CO Docket Nos 02-278, 05-338, 
Public Notice, DI\ !4·416 (rel. March 28, 20t 4); Consumer and Governmental A/lairs Bunau See/cs C<>mmttrt on 
Pttitions Cone~rning thr Commis1ion 's Rule on Opt·Oul Nollces on Fax Advertuemtnts, CG Docket Nos. 02-278, 
05-338, Public Notice, DA 14-556 (rel. Apr. 25, 2014); Consumer and Govemmen1al Affain Bureau See/a 
Comment 011 Pet1//0111 Concermng the Con1mls.slon "s Rule on Opt-Out Nolices a/ Fax Adver1lsemen1s, CO Docket 
No~ 02-278, OS-l38, Public Notice, DA 14-734 (rel. May 30, 2014); Consu111tr and Oot•trnmenlal Affairs Bureau 
See/rs Comment cm Pe111inn Cnncerning tht Cmm11i.Mit>n ·.,Rule nn Opt-0111 N"lict.r nn Fa.t Adw11itement,r, CG 
Docket Nos. 02-278, OS-338, Public Notice, DA 14-923 (rel. June 27, 2014); Con.•.,.ner wrJ Governmental Affair.< 
Bureau Seti<.< Commmt on l'etilio1is Concerning the Commission "s Rules 011 Opl Out Notices on Fax 
Adl'erti.mnent.<, CO Docket Nos. 02·278, 05 ·338, Public Notice, DA 14-1057 (rel. July 25, 2014); Consumer and 
Governmental Ajfuir.1 811rea11 Seeks Commenl on l'etil/on Concerning 1he Comml.uion 's Rules on Opt-Ou1 Notices 
on Fax Adverti.ftmrnt.•, CO Docket Nos. 02-27R. 05-338, Public Notice, DA 14-1259 (rel. Aue. 29, 2014); 
Consumer a"d Oo>enrmtlltal Ajfain Bureau S.tks Comment on Pelirion Conetrning the Commission's Rules on 
Opt-Out Notices on Fax Adwrtisemtnts, CO Docket Nos. 02-278, 05-338, Public Notice, DA 14·1398 (rel. Sept. 26, 
2014). A hsr of commcntcrs can be found in the Appcndi.. 

••See. ,. g., Sandra Guerrero Comments ("The 'opt-out' is necessary"); Michael Meister Comments; JeSJica 
Rnmira-Pagen ~·tropl outs get removed you are 11k1ng away a law tha1 is supp01cd to protect the public"); L31wcn 
Semno CommQn(s ("'niorc has tt> be a wny to tell ~business you don't wan! the or Junie ntlvcrtising"); see also llcllin 
&. Associate• Comments; National Association of Consumer Advocates (NACA) CommcnL~ at I ("Section 
64.1200(a)(4)(iv) is both within the FCC's authority 10 prescribe rcgulatioM and a proper and desirable exercise of 
that authority, and should be applied 10 faxes sent pursuant 10 any alleged consent or Invitation") 

••See Bellin & Associates Comments al 5. Also nohng that sccuon 227(b)(2) grants the Commission au1hori1y ·~o 
prescribe regulation• to implement the requ1renlcnl• of[1hc TCPA 's fu advertising provi.ions]"). 

JO Su. e.g., Anda Comntcnts 114; Howm~ica Os1con1cs Corp. Comments al 2-5, Merck & Co. Comments at 4-6; 
All Granite Reply Comments al 5·8. 

"fd. 

"See, e g., Anda Comment~ at 5·14; Merck & Co. Comments al 7-8; Staples Comments 2·8; All Granite Reply 
Comments al 7-8; Crown Mortgage Reply Comments al 4-8; National Associallon of Manufacturers Reply 
Comments al 4·5. 
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uncertainty to remove regarding to the statutory basis of the mien We also find that the Bureau's action 
to otherwise dismiss the requests as improper collateral challenges time-barred by the Commission's rules 
was justified insofor as the ~quests state or bUJ!gest that there was no Comn1iss1on nuthority for that rule 
or thut section 227 did not provide such authority." Even if any petiuoncrs had identified a basis to issue 
a deelamtory ruling regarding the statutory nuthor11y to adopt lhe rule requiring on opt-out notice on fax 
ads sent w11h the prior express perrnis.~ion of tho recipient, howcve[, we con~ludc tha t section 227(b) of 
the Act, which provides the Commiss ion with authority to prescribe regulations to implement the TCPA 's 
prohibitions on junk faxes, is the statutory basis for that rule." 

15. While we affirm that the Commission·s rules require that an opt-out notice must be 
contained on all fax ads, the record indicates that a footnote contained in the Junk Fax Order caused 
confilsion regarding the apphcab1lity ofth1s requirement to faxes sent to those recipients who provided 
prior express permission or crC4ted a false sense of confidence that the requirement did not apply. As a 
result, we find good cause ex1s1S to grant individual retroactive waivers of section 64.1200(a)(4)(iv) of the 
Commission's rules to the extent described below. 

A. Application for Review and Requests for Declaratory Rullnc 

16. We affim1 the Bureau's finding that challenges to the Commission's authority to adopt 
section 64.1200(a)(4)(iv) made via a request for declaratory ruling constitute an improper collateral 
challenge to the rule that should have been presented in a timely petition for reconsideration and arc now 
time-barred by the Act and the Commission's rules. Interested parties have avenues to challenge lhe 
validity of section 64.1200(u)(4)(iv). First, section 405(a) of the Act and section l.429(d) of the 
Commission's rules allow petitions for reconsideration ofa Commission rulemaking action to be filed 
within 30 days of the date of public notice of such action. s6 The Commission adopted and published in 
the Federal Register the Junk Fat Order in May 2006." No petition was filed by Anda or any other 
party, however, challenging the Commission's authority to adopt section 64.1200(a)(4)(iv) within the 
time period required by the Act and the Commission's rules. 

17. Anda's challenge to the Commission's authority via a petition for dcclarat.ory ruling came 
over four years after Federal Register publication of the rule and is therefore time-barred. The petitions 
for declaratory ruling liled in this pcocccding requesting similar relief were tiled npproximately seven or 
more ytar5 after the rule was published in the federal Rcgistcr.sa Altcmattvcfy. nt nny time afkrthc rule 
became effective, Anda could have petitioned the Commission to rescind the rule via a pcti!Jon for 
rulcmaking. Moreover, Anda would have had the opportunity to request judicial review 1f the 
Commission had denied its petition for rulemaking or petition for reconsideration of the Junk /'ax 
Order,59 or to challenge the Commission's authority to adopt the rule if the Commission sought to enforce 

IJ We note that the decision lo issue• declaratory ruling to tem>inate controversy or remove uncertainly lies within 
the Commission's discrcrion. See 5 U S.C. § 554(c). 

"See Anda Order. 
11 Ste 47 U.S.C. § 227(b). Even some commentcrs who oppose the relevant pctuions or requests "encourage the 
Commission to dispose of any relevant iuucs rai1cd by Anda or other petitioners in denying the nine in•tant 
Petitions," ··(d]espitc the procedural defects in /\nda's filings." See. l!.g., Biggers111T Reply Comments at 3 

"Ste 47 U.S.C. § 405(a); 47 C.l'.R. § I .429(d). 

"See Co11s11mer & Govemmentol Affairs 811reo11 Announcts A11g11s1 1• Effi·cme Date of A•irndeJ Far:.tin11/e 
Atfi.rrt/Jfng R11I~.•. CG Docket Nos. 02-278, 05-338, Public Notice, 2 l FCC Red 8627 (rel July 27, 2006) 
(announcing approval c>fOffice of Management end Budget and Federal Register Publication to make the amende<l 
fax rules effective as of Aug. I. 2006) (2006 /'ttbllc Notice). 

,. Other petitions for declaratory ruling tiled m this proceeding requesting similar relief were likewise filed after the 
30 day lin>it. 
19 Se• 47 U.S.C. § 402(a). 
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the mlc against it.'° To allow Anda and other parties to challenge the validity of the rule via a request for 
declaratory ruling years after a rule has been promulgated would effectively circumvent the starutory 
channels for review of Commission rules. 

18. We also affirm the Bureau's conclusion that requests seeking a declaratory ruling that the 
Commission lacked the statutory authority lo require opt-out information on fox ads sent with a 
consuu)tlr's prior express pcn111ss1011, or, altcrnallvoly, that section 227 of the Act, was not thl! stnt111ory 
basis of tha1 requirement relating 111 the Commission's present no conti0vcrsy 10 tcrminu1c or uncerta inty 
to 1 cmovc. T ilt Commission oleurly relied upo11 ii~ s~clio~ 227 ouihority in promulgating the opl-out 
notificallon rcqmremenl codified in scc11on 64.l2UO(a)(4){iv) of the Commission's rules." As the Bureau 
noted, the Commission in the J1111k Fax Order expressly identified section 227 as one of the starulory 
bases for section 64. l200(a)(4)(iv) and 1hc other rules promulgated in Lhat order.•• The Final Regulatory 
Flexibility Statement accompanying 1he Junlt Fax Order likewise reiterated that the Commission adopted 
section 64.1200(a)(4Xiv) and the other rules adopted in the Junk Fax Order ''to comply with Congress' 
mandate for the Commission to i~sue regulations implementing the [JFPA]," / e , the section 227 
amendments." And a Public Notice announcing the effective date: of those rulc,,i specifically cited the 
Junk Fax Prevention Act as the source of 1he agency's authority to enact the: rCilllations." 

19. More spcc:ilically, w., conclude 1ho1 1he Commission 11,1d authont)I to •dopl the rule in 
question here. As a threshold mancr. section 227(b)(2) grunts lhe Comml~lon a111hority "Lo prescribe 
rcglllnlillns to implement lh<l ruquinllllC!lljj of[ the TCPA's fax ndvert1scmcnl prov1~ions j:•> Fur1bcr, 
scc11on 227(a)(.5l defi nes an unsolicited ndvortis~1 ucm a~ certain udven1~i11g nllllcrinl "1rim1mi1tcd 10 any 
person without that person '.v prior expre.vs Invitation or permi.rsion.'"" The phrase "prior express 
invitation or pennission," however, was not defined by Congress. As a result, in order to prescribe 
whether a fax ad is unsolicited under the TCPA, and thus subject 10 the restrictions in section 
227(b){ I ){C) and the Commission's implementation rules, the Commission defined the scope of such 
prior express permission." Specifically. the Commission held that "express permi~s1on need only be 
secured once from the consumer m order to send fax advertisements to that rcdp1c111 until rht! co11Sumer 
n.•wkl'J sud> ~rmt~iun by sending u11 upt-0111 rl!quest to tlie sender.,,.. As D n:sult, under the 
Coninussion's unplemcntation ofsec1ion 227(•XSJ and 227(b)(l){C), priorcxpre« pennission remains in 
place only if it has not been subsequently revoked by the recipient. 

20. Necessary to tho determination as lo whether the sender of a fa:t advertisement retains the 
recipient's prior express pennission at the time after the initial fax advertisement is sent is whether the 
recipient has exercised the right to opt out of future fax ads. A means to revoke such prior express 

'" Sec, t g. Fu11ctional Music 1• FCC, 274 F.2d 543 (D.C. Cir. 1958). 
61 We nole 1ha1 the numbering of lhis rule ha1 rec•ntly changed and now appears as 47 C.F.R. § 64.1200(a)(4}{iv) in 
ouo currcnl rules, bul is somelimes referenced by Anda nnd other parties in lhis ma11er as originally adopled 47 
C.F R. § 64.J200(a){3)(iv). We reference 1he current rule section 1hrougbou1 our discussion . 

., Anda Ore/er, 27 fCC Red al 4914, para. S. 

•> Jimk Fax Order, 21 FCC Red at 3824, para. 69 {App. B) . 

.. Stt 2006 P11blic Notict. 

" Ste 47 U SC§ 227{b)(2). 

,. lei § 227(•)(5) (emphasis added). We note thal seclion 227(b)(2) of the Act aulhonzes the Comm1ss1oi110 
"prescribe regulations lo implement lhe requirements of this subsection." Su 47 U.S .C. § 227(b)(2). 
61 S•• Junk Fa.< Order, 2 I FCC Red 01 38 J J • 12, poras. 45-48. As the Supreme Court ha• hclJ, "agencies have 
authority to fill gaps where the statu1es arc silcnl." Nat '/ Cubie de Telecomm11n/car/on.r Ais'n v Gulf Power, 534 
u.s 327, 339 (2002). 

~'Junk Fax Ore/tr, 21 FCC Red at 3812, para. 46 (emphasis added). 
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penniss1on is, therefore, important to dctcnninc whether prior express pennission rcmams in place. Some 
fax recipients, after initially consenting to receive fax ads, will decide they no longer wish to receive 
future faxes because, for example, they have found another vendor they prefer or no longer need the 
product or service being advertised - and petitioners do not contend otherwise. The record here confinns 
that, abscnl a requirement to include an op1-ou1 notice on fax ads sent with prior express pennission, 
recipients could be conrronted wllh a practical inability to make senders aware 1hat their consent is 
revoked.69 At best, this could require such consumers to take, potentially, considerable time and effort to 
determine how to properly opt out, which would place the burden on the consunwr to find an effective 
means to revoke such consenl, assuming that such a means even exists.70 Al worst, it would effectively 
lock in their consent at a point where they no longer wish to receive such faxes." The opt-out notice 
requirement ensures that the recipient has the necessary contact infom1ation to opt out of future fax ads 
and can do so in a timely, efficient and cost-free manner,n specifically tied to the Commission's 
implementation of section 227(b}. It also benefi1s the fax sender by ensuring that opt-out requests are 
directed to a comnct polllt designated by the fax sender to proc:es.1 Juch rcqiicsts.11 Moreover, we find that 
giving consumers a cost-free, simple way to withdraw previous consent is good policy. As the Bureau 
noted, in adopting the opt-oul notice requirement, the Commission recognized that consumers who have 
provided prior express permission for the receipt of fax ads might subsequently choose to withdraw that 

••Set, e.g. Nat ' l Ass'n or Consumer Advocates Comments at 2 ( .. Without such [op1-out] 111fonna11on, a subsequcnl 
fox con not be said 10 have been 'unsolie1tcd,' as oppo•cd to the rcsull of lhe recipient nol knowing or figuring out 
how to ·opt out'"); Bellin & Assoc. Commcn1s al 19 n.8 (absent 1he opt-out nolice rule at 1!-'uc "only those persons 
who receive unsolicited advertisements (would) be informed of how 10 properly opl out or receiving 'future 
unsolicited fax advertisements,' while leaving persons who had previously given penni8"ion to receive such fax 
advertisements in the dark on how 10 do so ... ); Nack Comments at I ("At times in the pesl, if a phone number 
appeared on 1he fax advertisement I would call 1ho advertiser 10 tell them thal I did not give pcnnission to be senl the 
advcni•ing fax and tha1 I wanted them 10 remove my fax number from 1he1r fax hSI. A number of times lhe person 
that answered the phone had no knowledge that the company was even sending out fax advertisements and did not 
know wha1 procedure to follow to stop acttine the fox advertisements, which resul1ed m failure 10 have my rcquesl 
honored.'"). AJ. Staples/Quill s1a1c, "(b)ul for the FCC's Ruic, advenisers would not include such op1-ou1 notices in 
consensual communications with 1heir ~us1oomrs." Staples Peti1ion ac 11. 

,. Commenccrs in ibis proceeding highligh1 1he imponance of1bc opt-0111 no1icc in faci lillliog the ab1li1y of fax 
recipients 10 halt uowan1ed faxc<. Stt e.g. Michael Nack Comments al 3 ("Many times before 1hc new rules were 
cnac1cd, I have had co hunl 1hrough liny fonts on a fax 10 locale the instructions (lf any) to make an op1-<1u1 
request"); Robert BiggerstaffCornmcnu a1 9 ("there must be such a 'notice' and no1 merely miscellaneom pieces of 
information scattered about a fax Iha\ 1he recipient must find like a scavenger hunt'"); Sound Justice Comments al I 
("limiting the op1-out notice requiremen1 would impair the ability of consumers to revoke their eonsenl .. ). 
71 See, e.g., H.R. Rep. No. 317, 102d Cong., 1~ Sess. 11 (1991)(dcscribing the inconvenience associated with 
unwanted faxes). 
11 We note that the content of the opt-ou1 notice required for fax ads scn1 with prior express pcnnission is identical to 
1h11 Congress required for f.ixes sen1 with an EBR. 

"St• 47 C.F.R. § 64.1200(a)(4}(v) (specifying that a recipient's request to opt out must be "made to the telephone 
number, facsimile number, Web site 1ddress or email address identified in the sender' a facsimile odvenisement"); 
stt al.to 47 U.S.C. § 227(b){2)(E); see also Junk F(JJ( Order, 21 FCC Red at 3805-06, para 34 ("pcrmiuing opt-ou1 
req....is to be made through other avenues not idcnhficd in lhc notice will impair an entity's ability to accounl for 
all requesls 1od proc= them in a 1imely manner") Some eommenters nuse the concern 1h1t, becluse sec1ions 
64. 1200(a)(4)(iii) and (v) make the failure to honor opt-out requests unlawful only wtien those requests, among 
other things, are made to the contacl point •pecified in the ort-O<J I notice on 1hc fox ilsclf. fax scnde!1' arc under no 
obliga1ion 10 honor op1-ou1 requests where their faAcs do no1 mclude the required opt out informa11001. We note thal 
under this scenario, the fax sender would be in viola lion of our rules by failing to include the required opt-out 
information in the fax so that I he recipient coulil m•ke an effective op1-ou1 rcquc<I The two rule.• - one rcqu111ng 
the fax sender to provide opt-out infonnation and lhc olhcr requiring the recipient to use lhat infonna1ion when 
makin~ an opt-out request - arc inlended to work 111 concert to ensure thal the recipient bcncli1s from lhe fax sender 
being able to effectively process such a request Ste, e.g., Bellin & Associates Comments al 22 

10 



Federal Communications Commission FCC l4-l 64 

consent.,. In addition, the Commission has recently adopted an enhanced opt-out notification 
requirement m another TCPA are::i robocalls - to be11er enable consumers to opt out of foture marketing 
mcSlillgCS, includmg those 10 which they pn:viously consented." S1m1larly, m 11s .'iu1111JBl1<! dcc1s1on. 1ho 
Commi•sion found that 01low111g lcx1s 10 consumers c:oofirntlng11 consumer's desire to withdraw prior 
consent is sound consumer policy that docs not violate the TCPA.1' 

21. Finally, we rajl:cl any Implication that by nddressmg the pe1itions filed in this matter 
while related litigation is pencliug, we hnvc "violatc[d) the soparation of pow~rs vis-A-vis the judiciary,"" 
as 011c commenter has suggested. By addressing requests for declaratory ruling and/or waiver, the 
Commission is interpreting a statute, the TCPA, over which Congress provided us authority as the expert 
agcncy,71 Llkcwisc, lhc mere fact ~10t the TC'PA allows for private nghts of action based on violations of 
our rules 1111plcmcntmg thal statute in ccnu111 c1rcumstances" docs not undercut our uuthOrity, as the 
cx!"'rl agency, 10 define 1he scope of when ond how our rules opply."' 

B. Waiver 

22. Although we deny those requests that challenge the Commission·~ legal authority to 
adopt section 64. I 200{aX4Xiv) of the Commission's rules requiring an opt-Out notice on fax ads sent with 
the prior express permission of the rcc1p1cnt, we find good cause exists to grant a rctrouctive waiver to the 
petitioners." For the reasons discussed below, we believe the public interest is better served by granting 
such a limi ted retroactive waiver than through strict application of the rule. Other, similarly situated 
entities likewise may request retroactive waivers from the Commission, aq well. 

23. The Commission may waive any of ils rules for good cause shown.12 A waiver may be 
granted if: ( I ) special circumstances wurront u deviation from the general rule and (2) the waiver would 
better serve the public 111tcrcst than wou ld applica1ion of the rule." 

"See Anda Order. 27 FCC Re~ ai 4915, para 7. 

' 1 St'I' ge11ually Robucolls Ordtr. 21 FCC Red 1830. 

"Ru/ts and Regulat101u fmpleme11fing the Teltphont Consumer Protection Aet of 1991, SoundBlte 
Comn111nlcatimu, Inc. Petition for £xf1fdit~J Declurotol")I Rulii>g, CG Docket No. 02-278. Dtellralory Ruling. 27 
FCC Red 15391 (20 t 2). In addition, the Mobile Marketing Association's U.S. Consumer Best Practices requires 
senders of marketing texts 10 make II simple for consumers to op1-ou1 of campaigM for wt11ch they have given prior 
conJenl. Under this code, marl<elcn must feature 1he word "STOP'· as an opl out means in lhc marketers' 
odverlising and messaging. See U.S. ConJl4mtr DtJI l'ractlceJ, Mobile Marke1ing t\ssociolion, version 6.0, al 1.6-1, 
1.6·2 (Mor. I, 2011). 

"Ste Letter from Brian J. Wanca, Anderson & Wanca, to Marlene H. Dortch, FCC, dated May 5, 2014. 

,. See 47 U.S.C. § 227(b){2) ("The Commission shall prescribe regulauons to implement lhc rcqu1rcmcnis of lhis 
sub•ec1ion."); 47 C.F.R. § I 2. Se• of so, e.g., NCTA v. Brand X, 545 U.S. 967, 980 (2005) ("Congress has delegated 
to 1bc Commission the authority to 'cxccu1e and enforce' 1bc Communications Act •... •nd 10 'prescribe such rules 
and rcculations as may be necessary in the public interest to carry ou1 the provisions' of lhc Act") {citations 
omilled); id. at 983-84 ("(W)hethcr Congress hu delegated 10 an agency the auth<>rily 10 in1e1pre1 a S111Ule does not 
depend on the order in which the judicial and •dmintJlrative constructions occu1.. . lnslcad, the agency may . .. 
choose a different construc11on (than the court), since the agency remains the aulhon1auvc intctpn:ter (within the 
limits of re:uon) of such stalutct.'). 

"47 u.s.c. § 227(bX3). 

'°See, e.g., 47 U.S.C § 227(bX2); NortheaJI Cellular v. FCC, 891f.2d1164 (D.C. Cir. 1990) ("The FCC has 
au1homy 10 waive its rules iflhcrc is 'good cause' 10 do so. 47 C.F.R. § 1.3. The FCC may cxe1cisc its discretion to 
waive a rule where parlicular facts would make s1r1ct compliance inconsistent with the public interest."). 

••See supra n.4 (complele listing ofpeti1ions covered by this Order). 
12 47 C.F.R. § 1.3; WAIT Radin v. FCC, 418 F.2d 1153 (D.C. Cir. 1969); appeal after re1111md, 459 F.2d 1203 (D.C. 
Cir. 1972), c·ert. denied, 409 U.S. 1027 (1972); NnrthciJ.'Jt Cel/1Jur Tel. Co. v. FCC, 897 F.2d 1164 (O.C. Cit. 1990). 
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24. We first find that special circumstances warrant deviation from the general rule. 
Specific:illy, 1here are two grounds that we find led to confusion among affected p3111es (or misplaced 
confidence thal the opt-out notice rule did not apply lo rax ads sen! wi1h lhe prior C~PfCJS permission of 
the rcclpient), lhc combtt1a1ion of which present us wi1h special eircums1anccs warraming deviali0n from 
the adopted rule. The record indicates thnl Inconsistency between a footnote contained in lhe Junk Fax 
On/er nnd the rule caused conflision or m1sp1acc.'ll confidence regard mg the 11ppllcnbility of this 
requirement h, faxes scnl lo those recipient$ wlxi provided prior C)(p1"Css penni1sion." Specifically, the 
foolnotc stated that "the opt-out notice requirement only applies to communications that constitute 
unsolicited advertisements.'"" The use of the word "unsolicited" in this one instance may have caused 
some pmiies 10 n1ise<111Strue the Co111mlssion's u1tcnt to apply Lhe opt-ou1 nolice to fox ads sent with the 
prior express permission of the recipient. We note that all petitioners make reference to the confusing 
footnote language in the record ... 

25. Funher, some commenters ~uestion whether the Commission provided adequate notice of 
its intent to adopt section 64. 1200(a)(4)(iv).a Although we fmd the notice adequate to satisfy the 
requirements of1hcAdmims1rativc Procc<luN Act, .. we aclnowlc<lge 1ha1 the no1icc provided did not 
make cxplic11 that the Comnllss1on contcmplntcd an opt-out requirement on fax ads sent with the prior 
cxpre~s pennis5ion of the recipient•• Whtl~ that reqmrcmenl was ~ "lo11ical omgrowth'"" of 1he propnsal 

(Continued from previous page) -----------
" td. nl 1166. 

"See. e.g., All Granite Pctilion at 4; Best Buy Petition at 4; Futurcdontics Pcntion nt 4: Gllc:nd Pc1ition at 13: 
Magna Petition al 7; Masimo Petition at 14; Purdue Pham1 Petition at 9: Pnm• Heahh t•etilion at S: S&S Petition at 
7; Slcricyclc Petilion al 9; TechHenlth Pctilion 01 9; Walburg Petition at 4. 

"See Junie Fcu Order, 21 FCC Red at 3810, n. t54 (cmphasi58dded) 

.. St~ Anda Appl1c:111on for Review al 5·6 (1bc rule "w•• 1n direct eonOicl with all cttrtier fomnotc"), All Granite 
l'c1111on 114 ("{l]hc JFPA Order also contains contradtCIOry langua11c rcganlmg the scope ofScctio11 
64.1200(aX4)(iv} simultaneously explaining that '1hc op1-0i:1 notice requirement only applies ro communications 
1h11 cons1itu1c un>olicired adveniscmen11' and rhat an opt-out nolice is required for solicited faxes '10 allow 
comumcrs to ~•op unwamcd faxes in 1hc futurc"1: American Pctition al 3 ("the Comm1ss1on's ?006 final 
ordcr ... contrad1ctority •mies on the one h~lld 1ha1 'op1-ou1 nolicc requirement only applies to comnnmrcations that 
constlrute unsolici1ed adveniscments,' bul on lhc 01her hand 1hat 'entities thal send f1>1:siinile edvenisements to 
con111mcn; from wl1om they obm1ncd pcnm~~ion must Include on the advcniscmc:nt$ lhc1r opHiul notice."')): Best 
Uuy l'clllion at 4 ("lb.: JFPA Order :1tso contn1ns con1rndictory lnngu•ga"); Cannon Con1111~11~ a1 2, 7-8 ("llu: 
C:om111iS<u>n's order promulg:i1ing 1hls mlc is also incon<i'<lc1ll wllh 1he rule ot 1ssuc"), CARI' AX Pc1i11011ot6-8: 
Crown Petition al 7-8 ("(t)he JFPA Order also contains contradictory language"); Forest Reply Comments at 12 
("inwmally contmdiclory tangllage"); f•u111red01lllcs Pe1i1iol1 ftt 4 r·co111radic1ory IJnguugc"); Oilund Petition :01 13 
("c>llored incon•i.<tc111 cxptnnutions"); Magnn l'cthlon al 7 (foo1no1c "add[cdl confusion"): Mn~imo Petition nt 14 
(''OITercd incons1stcn1 cxplnnnllons"): Medico Pct Ilion at 6-!I; Merck Petition ot S-9; Po1V"or Liens Pe1ition nt I 0; 
Purdue Phan110 Petition al 9 ("inconsislcnl cxplano1ions"); Prime Heallh Pelition al S ("contrad1c1ory language"); 
S&S hrcstone Petition at 7-8 ("contradictory language"); Staples Pelition at 5 ("«>nfusion and connicting 
stalemcnts"); Stericyclc J>c1ition a1 9 (no1in11 that the "Commission acknowledged the connicung lMguage"); Tech 
ltcallh rcution at 9 (''The Junk Fo~ Order confusc• lhing• further"); Umquc ro1ition al 13; Uni!Wlk.ihh Petition at 
S-7; Walburg Petition at 4 ("contred1ctory language"}. 

"Ste Anda CommcnL~ al 7, Staple~ Comments al 8. 

"Stl! S U.S.C §§ 551 et seq . 

.. Su R11/e.r and Regulatio1os lmplement111g the Trl~phonr Con.to11ncr Prottction Act of 1991, Juiok FQJC Protection 
Act, CG Dockei Nos. 02-278 and 05-338, Notice or Proposed Rulcmak1ng, 20 FCC Red 19758, 19767-70, paras. 19· 
25 (2005) (Junk Fax NPRM). 

"°See, I'./; .. Northu11.1•1 Mil Wt1s1e DIS/>Q.<a/ A 11th. v. EPA, 358 F.3d 936, 951 ·52 (D.C. Cir 2004) ("on og~ncy satisfies 
the [Al'A I notice r~quiroment, nnd need not conduct n further round of public commenl, as l<>ng us i1s ru1al nile is a 
'logical ou1growth' of the mte it originally proposed"): ue also 41 C.F.R. § 68.31 S(d). 
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to impose an ofll-OUt nolicc ret1uircn1ent on fax nds sent pursuant to an EBR ;ind lhe interplay of proposed 
opt-out notice r;:qu1rern211ts with existing identification requirements required on fax ads, we find that, in 
combmotion with the confusion caused by inconsistency in the Junk Fax Order, the lack of explicit notice 
may have contributed to confusion or misplaced confidence about this requirement." 

26. We find that this specific combination of factors presumptively establishes good cause 
for retroactive waiver of the rule. Further, we find nothing in the record here demonstrating that the 
petitioners understood that Lhey did, in fact, have 10 comply with the op1-ou1 notice requ1re111c111 for fax 
ads ~t:11t with prior express pcm11is~io11but11<11 1cthclcs:1 failed to d<> s11.9l We cmphu ize, however, that 
simple ignorance of the TCPA or the Commission's attendant regulations is not grounds for waiver. 
Rather, it is the inconsistent footnote, combined with the other factors explained above, that led to 
confusion or misplaced confidence on the part of petitioners, and this, along with particular facts and 
concerns relevant to the public interest at this Lime (as explained below), warrants deviation from the 
rule." 

27. Second, we find that granting a retroactive waiver would serve the pubhc mterest. The 
record in this proceeding demonstn11es that a failure to comply with the rule which as noted above eould 
be the result of reasonable confusion or misplaced confidence - could subject panics lo potentially 
sub.non\Jal dumage•,"' a:i well as possible hob1lity for forfeitures under tho Cornm11nlco1ion• Act. Indeed, 
we have a duty to "seek oul the 'public interest' in particu lar, individualized cases."., Moreover, the 
TCPA'~ legislative history makes clear our responsibility lo balance legitimate business and consumer 
interests." The lack of explicit notice, though legally adequate, and the ensuing contradictory footnote 
has, as shown in the record, resulted in a confusing situation for businesses or one that caused businesses 
mistakenly to believe that the opt-01111101icc requirement did not apply."' This confusion or misplaced 

"See, e.g.,JrmJc Fax NPRM, 20 f'CC Red at 1'1769-70, paras. 24-25 (seeking comment on requirements regarding 
requests not to receive future unsolicited fax ads); set also itf. at 19768-69, parn. 21 (no1cng that the Commission's 
rules require senders of fax messages to iden1ify 1ilcrnictves). We find this confusion or mi1ptaccd confidence 
reaardmg the rule sufficimtly significant 10 demonstrate good cause for waiver even though this rule 1s intmded to 
work m concert with the rule rcquinng lhc recipient to use infonmlion on fax opt-out notice.' when making an opt
ou1 request. as discussed above. &e supra n 72. Under the particular circumstances here, we thus reject argument& 
that the in1erplay of the two rules counsels against waiver. See, e.g .. SL. Louis Health Center et ol Comments at 22 
& n.120; Bellin & Associates Comments at 33. 
91 A• noted above, each petitioner notes the contradictory language contained in the footnote. &e ""pra n.85. 

"As noted above, however, other, similarly situated entities likewise may request retroactive woivers from the 
Commission. 

"Sec, e.g .. Forest Petition at 3-4; Purdue l'elition ut 3; Staples Petition at $-6. 

"WAIT Rat/10, 418 F.2d at 1157, 

"TI1e Congn:ssional Findings in the TCPA 's preamble stress that "[i)ndividuals pnvacy rights, public safety 
m1ercsts, and commercial freedoms of speech and trade must be balanced in a way that pro1ccts the privacy of 
mdividuals •nd pcnn1ts legi1imate telemarketing pnctices." Telephone Consumer Protoc1ion Act. Pub. L. 102-243, 
§3(a). 105 Stat 2395, Sec. 2(9) (Dec. 20, 1991 ). The President, when signing the TCPA, noted that he 11gncd tbc 
bill because it gives the Commission "ample aulhority IO prc.<ervc legitimate busincu practices.• Stt Gcorge Bush 
"Statement on Signing the Telephone Consumer Protec1con Aet of 1991," available 11 
t)Jt(!-ll.'.ll.".·.ll.'~'l£!)_g,yuh&!wwsi"1wd::,.'ll\11;!. Atld1honally, in promulgating our TCl'A rules, the Commission 
noted that its task in implcmcnling the TCPA was lo, "implement the TCPA in a way that balances individuals' 
rrghls to privacy a.swell a.s legitimate bu•iness interests oftel<marketcrs." See 1992 TCl'A Order, 7 FCC Red at 
8754, para. 3. 

" As noted in the FCC amim• brief where a conflict exists between the 1cx1 and a footnote in the same agency 
Order, established precedent provides that "the lext of the [agency's] decision controls" (citing Un/led Sleelworl.ers 
of Am .. AFl-C/O v. NLRB. 389 F.2d 295, 297 (0.C. Cir. 1967)). See Nack at 18-19 
hllt>''iltrill1111.1i;t,li;t im~L~cl(><LJ>ll~lt, 1·11111<hmt1l<l111 >QC -J I '7(-<•,'\l ,nqf). Our decision herein is not contradictory 

(con1inued .... ) 
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conlidence, in IUOJ, left some businesses poti:nlially subj«1 to sigmlicant damage awnrds under the 
TCP/\ 's private nght of action or possible Com1nission enforcement" We acknowledge that there is an 
ofl~tting public interest to consumers through the private right of action to ob1ain damages to dcrray the 
cost imposed on them by unwonted fax ads . On balance, however, we find ti serves the public interest in 
this instan<:c to grant a retroactive wa iver to ensure that any such confusion did not resu lt In inadvertent 
violations of this requirement while retaining the protections afforded by the rule gomg forwa rd ... 

28. Taken together, the inconsistent footnote in the Junk Fax Order and the lack of explicit 
notice in the Junk Fax NPRM militates in favor ofa limited waiver in this instuncc. Confusion or 
111isplneed txmlidcnce about the na lc. however. wnmints some relief from 1is potenl anlly Hubstantiul 
consequences. Thus, to be clear, our linding is not thnt the r i$k of Sltbstnntinl linbilily in ~rJvatc rights of 
nc1ion ts, by 1l~elf, an inherently adequate ground for waiver, as some commcntcrs notc.1 But we 
1Ji:.agrec lh•I it Cllllnol be n factor for our cons1dcroaion, in conjunction wnh otht•r cons1dcrations, like the 
potential for Commission cnforccmcn1. as well. Where we find specific factual circumstnnces mnke 
enforcing the rule unjust or inequitable, we may waive the reqUltlltnent in the public interest.101 Because 
we do not wnivc the rule lndefinm:ly, consumers will not. as a result of our acuon, be deprived oflhe 
rule's v1luc. 

29. We emphasize that full compliance with the requirement lo provide an opt-out notice on 
fax ads sent with the prior express permission of the recipient is expected from waiver recipientS six 
months from the release date of this Order oow that any potential for confusion on this point hns been 
addressed and interested parties have been given additional notice of this requirement. We reiterate that 
the waiver granted herein applies only to the petitioners insofar as they may have failed to comply with 
section 64. 1200(a)(4)(iv) prior to six months from the release date of this Order. As a result, the waiver 
gran ted herein shall n<>t apply to such conduct that occurs more than six months af\er the release date of 
this Order nor shutl it a1>ply to any s1tu~t1on other than where the fax sender had ob1amcd the prior 
express invitation or permission of the recipient to receive the fax advertisement. We direct lhe Bureau to 
conduct outreach to infom1 potential senders of our reconfim1ed requirement to include an opt-out on 
faxes. 

30. Other, similarly situated parties, may also seek waivers such as those granted in this 
Order. Having confim1ed the Commission's requirement to provide opt-out notices on fax ads sent with 
the recipient's prior express permission, however, we expect all fax senders to be aware of and in 

(Continued from previous page) ------------
with !his precedent as we uphold the validity of the rule; it merely acknowledges that such inconsistency has 
resulted in some confusion. 
91 See, e.g., Oest Buy Petition at S ("Best Buy is now facing a putative class action lawsuit, alleging millions of 
(!omo{;e>, a clotn\ fot who<h it has no lnsuronoe cover•11• and no ob1lity to pny"J; FuluredonliC> l'etirion OI 4, Mnjlln 
l'l:tition nt 2 ("now facing a putative class action that lhn!3lt11s 10 end it~ H-yenr corporate life"); Mns1mo l'i:tnion (1t 
2 ("I i]t i~ nol uncommon for class action taw8uirs to ~eek million• of dollM5 (IT' m1>re 1n SlJltutol)' damages"), Siaptes 
Petillon at 7. 

"We note that the waiver granted herein 1s hm11cd only to the Comm1ss1on's rule 64.1200(a)(4)(1v), which requires 
that a fax ad "sent to a recipient that h•• provided prior express mvita11on or permission to the 5Cnder musl include 
an opt-out nuhce that complies with the rcqu1n:mcr.t• in (se•taon 64 12()()\a)(4)(iti)) of this section." Su 47 C.F.R § 
64.1200(a){•X1v). Th<! "">ver docs not extend to the s1milnr requin:mcnl to include an opt-out notice on (ax ads 
sent pursuant l<> an esiablishcd business relationship as tMre is no confusion regarding the applicability of this 
requirement to such faxe•. See 47 C.F.R. § 64. I 200(a)(4)(iii), 
100 See, e.g., Bellin & Associat~s Conuncnts ut 9 
10' WAIT Radio, 418 F.2d at 1159 (" ... a rule i> more likely 10 be undercut if it docs not in some way take into 
account considerations of hardship, equity, or more effective implementation of overall pohcy, considerations that 
nn agency cannot realistically ignore, at least on a continuing basis"). 
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compliance with this requirement. We expect p.'lrties making similar waiver requests to make every effort 
10 file within six months ofd1e release of this order.102 

31. We emphasize thal this waiver docs not affect the prohibition mgninsl sending unsolicited 
fax ads, which has remained in effcctsincc its original effective datc.'01 Nor should the granting of such 
waivers be construed in any way lo eonli rm or deny whether these petitioners, in fact, had the prior 
express pcrmi,5sion of the reeip1ents 10 be sent the raxes at issue in the private rights of action. ' .. 

C. Other Issues 

32. Having confirmed the Commission's authority lo adopt the requirement to provide opt· 
out notices on fax ads sent with the recipient's prior express permission and granting a retroactive waiver 
ofthiS retiuiremeot to parties that have been confused by the footnote, we deny the remaining n.-quesis 
contamcd in the Petitions. First, we deny StnpicR' r~uest to repeal this mle because of an alleged lack of 
statutory nuthori1y or on First Amendment grounds.' The statutory baiis and sound policy objectives 
underlying 1hc opl-out rule have been diseus$ed in detail above in denying a sinular request made via a 
declnmtory nihng. '°' We rely on that an.1l~i) bcrc imd find no furthi.:rbasiJC 10 rule d10crcn1ly i:n lt'.sponsc 
10 Stnplcs requei<t m Nor do we find nny 00~1s 10 repe~I the rule on Fust Amendment arounds We note 
lhnt the requirement to im:ludc an cpl-out notice of fax adHurvivo> t1 rirst Arncndmcnl challenge 1f it 
"funhcrs an important govcnuncnlal lnteni1l llk1l is unrelated 10 the suppri.~s1on o t free cxpre.~sion and the 
inddcmal n:s1rict1on on nllcfuid Firsr Amendment freedom is no greater chan is csscnli~l to the 
funhcr:mce of thal interest." 01 As discussed 111 greater detail above, Congross has cxpr11sscd n srrong 
governmenl~ I m1crC111 in proteo1i ngco11sumcrs l'rom the costs nc1d annoyance orunwumcd l'nx ads.1

1» 'The 
Opl·Our nouco provirles consumers who huvo given prior express pe1m lssion 10 be 8\llll foxes ch..: ability 10 
revoke lhal parmU.•ion and have them hnltcd, should they decide they no longer w 1•h m receive them. In 
that respect, the (lpt--0u1 nollce ls not only necessary but. essentia l (O runhcr the govcmrncntnl intl."test In 
protecting consumer from unwanted fait ads. 

33 Finally, '"'c deny the rcquc.l of thme petitionots scclung n dcclnrntory ruling that fnx ads 
that "comply substantially" with section 64 I 200(a)(4){iv) do not \iolntc o~y rcgulauon promulgated 
under the Act, even 1rthc :'ft-aut no11cc included on th~ fax docs not conform with sll or the spccilicd 
requ 1rcments or llul ruk:.' 1 The Commission has 001 applied a substnntinl complilnce standard to 

'"'Al the same lime, we note that all fulutt waiver requests will be adiudicated on• case-by-case basis and do not 
prejudge the outcome of future waiver reques1s in this Order. 

•OJ SH 47 C.F.R. § 64.l200(a)(4). 

, .. The record indicates thal whether •omc of the petitioners had acquired prior express permission of the recipient 
rcnl.'lifls a source of dispute between the parties. Su, e.g., Lener from Onon J. Wane•, Counsel for Anderson & 
Wunoa, 10 Marlene H. Dcrtch, FCC, filed in CO Docket No. 05-338 (dai<d June 23, 2014) 012 (alleging 1hn1 he "has 
obtained evidence contradicting the imphcalion thal Slcricycle obtained permis<inn before sending its faxes"). 
101 Sec Staples Petition at 8-1 S; Cannon Petition at 8-9; see also Anda Application for Review al 12 (alleging First 
Anicndment implications). 

'"' ~e supra paras 16-20. 
10' Although Staples cootinucs to seek repeal orrbe n1lc. w.:nolc that Staplc.~confinns thol 4 "btnutr1 rctrotehve 
~ivcr ror solicited faxes would provide Siaplcs anJ Qutll (and other delondonts IO TCPA cla<S ftChOns where the 
plo1n1iffs received such faxes) with all the rchcfthcy need .. "). See Staple~ Comn1cnb 11 8 As d1S.:U>.s<:d above, 
such a re1roac11ve waiver has been gnintcd for the petitioners herem. and can be requested by other, s1m1farly 
silUaled entities. 
1°' Set, t .g., Turner Broodccuti11g v. FCC, S 12 U.S. 622 (1994). 

"" Su supra para. 4. 
11• Set For .. 1 Petition at I, IO; Gilead Petition 01 t. 9; Magna Petition al 8·9: Masimo Petition al 8-t O; Purdue 
Pharma Petition at 13-17. 
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section 64.1200(a)(4){iv). To the contrary, in t:nforccmeot nctions, the Commio1on hn, proceeded under 
the understanding that full compliance is rcquin:d.' " Consequently, we find no uncenainty or 
controversy in nci:dofrcsolutlon with respect to whether ·subsJllntial complinncc· wuh scclion 
64.1200(n)(4)(iv) is sufficie11t 10 comply with thal rule. Moreover, to the cxtclll thaL n~'Cct>ling U1is 
"subsrnnttal complimncc" argument would resu lt ina diliercnt legal standnrd bcingnpplieJ lo delennine 
compliance, petitioners essentrnlly nrgue that the Commission should have adopted a d1tfcrcnt rule. As 
such, this argumcm could (?c viewed as nnothcr attempt to collaterally chullengc tho n 1lc as udoptcd that, 
as noted above, should have been presented in a timely petition for reconsideratio11. 

JV. ORDERING CLAUSES 

34. Accordingly, IT IS ORDERED, pursuant to sections 1-4, 227, and 405 of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154, 227, 405, and sections 1.2, 1.3, 1. I 15, 
1.401, and 64.1200 of the Commission's rules, 47 C.F.R. §§ 1.2, 1.3, 1.115, 1401, 64.1200, that the 
Application for Review filed by Anda, Inc. in CG Docket No. 05-338 on May 14, 2012, IS DENTED to 
the extent discussed herein. 

35. IT IS FURTHER ORDERED that the requests for declaratory ruling and/or rulemaking 
tiled by All Granite & Marble, Corp.: American Can:Soun:c Holdings, Inc., Best Buy Builders, Inc.; 
Cnc111on & Associates LLC; CARf AX, Inc.; Crowo Mortgage Company; Forest Ph8rmaceu1icals, Inc.; 
Futuredontics, Inc.; Gilead Sciences, Inc.; Magna Chek, Inc.; Masimo Corporation; MedLeaming, Inc. 
and Medica, Inc.; Merck & Company, Inc.; Power Liens, LLC; Prime Health Services; Purdue Pharma; 
S&S Firestone, Inc.; Staples, Inc. and Quill Corporation; Stcricycle, Inc.; Tech Health Inc.; Unique 
Vacations, Inc.; UnitedHealth Group, Inc.; and Douglas Paul Walburg and Richie Enterprises, LLC. 
respectively in CG Docket Nos. 02-278 and 05-338 ARE DENIED to tho extent discussed herein. 

36. IT IS FURTHER ORDERED that retroactive waivers of the Commission's rule 47 
C.F.R. § 64.1200(a}( 4)(iv) ARE GRANTED to All Granite & Marble Corp.; American CarcSource 
flulding~. Inc.; Anda. Inc.; Best Buy Builders, Inc.; Cannon & fu.sociates LLC dlbla Polaris Group; 
C/IRF AX, Inc.; Crown Mongage Company; Forest Pharmaceuticals, Inc., Futuredontics, Inc.; Gilead 
Sciences. Inc. and Gilead Palo Alto, Inc.: Magna Chck, Inc.; Masnno Corp.; McdLcaming, Inc. and 
Medica, lnc.; Merck & Company, Inc.; Power Liens, LLC; Purdue Phamia, Inc.; Prime Mealth Services, 
Inc.; S&S Firestone, Inc., d/bla S&S Tire; Staples, Inc. and Quill Corporation, Stcricyclc. Inc.; 
I cchllcnlll~ Inc.; Uruque Vacations, Inc.; Unitedllcnltb G1011p, Inc.; and Do11glus Poul Walburg .md 
Richie lin1e.,,rise. LLC insofar as they muy hnve foiled to c.:.m~ly with the 01lt·Out 11ot1cc rcq111remcnts of 
this nile for fox adv.:rtisemems sent with the prior cxpre.~s invitation or pcnnisslon af the rccipl\-nt prior 
to Aprll 30, 2015. Full compliance wilh this rule is required by these parties from that date forward. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 

111 & • ., ~.g., Sabrina J.wa11i /J.18/A £7. 81ume., lna1is, Notice of Apparcn• Liah111ty for Forfc111;rc, EB-TC-t2· 
00000256, 21 FCC Red 7921 ot 7926-27, p:tra. 11 (noting tha1 while the faxes n1 issue eonmlncd some of the 
required opt-out infClffll3llon lncluilmg a toll-free number. nnd msome c:iscs. a wcbs11e address tha1 rec1p1en1s could 
<u111nc1 10 opr out fro111 foture fox 1rnn<mi111nn1. 1ht '"""'''" ditl not include th< requ1ttd smemcnt 1ha1 foilure to 
comrly with 11 rro~rly filed upHiut rcq11cit within JO day$ Is unluwful; u u result, "wu c(ln~itlcr these 11tlditional 
viol11tlo11~ as aggrnva1i11g factori: th3t ul~o wan1mt upward ndjus1n10111 or our hasc forfeiture amounts .. ) (4012); Tim 
Ol/J/>011,r, Notlocof/lpp•rcn1 r.1ab1 lil.Y fnr Porlelturo, 11D-TCD-t2-00000234, 27 l'CC Red 114)2 DI t t428. pnra 14 
(20 t2) 
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APPENDIX 

List of Commenters 

The following parties have filed comments m response to the various Public Notices issued in this mailer 
(CG Docket Nos. 05-338; 02-278):• 

Commenter 
All Granite & Marble Corporation 
Anda, Inc. 
Anderson & Wanca 
Bellin & Associates, LLC 
Robert Biggerstaff 
Cannon & Associates, LLC 
Cohen, Dippell and Everist, P.C. 
Forest Pharamaceuticals et al 
International Phannaceutical Privacy Consortium 
Jolm Lary 
Masimo Corporation 
McKesson CorJX>ration 
Merck & Co., Inc. 
Michael Nack 
National Association of Consumer Advocates 
National Association of Manufacturcn 
Sound Justice Law Group, PLLC 
Staples Inc. & Quill Corporation 
St. Louis Hean Center et al 
Douglas Walburg and Futuredontics, Inc. 

Abbreviation 
All Granite 
Anda 
Anderson 
Bellin & Associates 
Bigget"lltafT 
Cannon 
COE 
Forest 
IPPC 
Lary 
Masi mo 
McKesson 
Merck 
Nack 
NACA 
NAM 
Sound Justice 
Staples 
St. Louis Hean Center 
Walburg 

• A number of individual consumers have also filed brief comments in this matter. All comments, 
including those cited in this Order, are available for inspection on the Commission's Electronic Comment 
Filing System. 
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ST A TEMENT OF 
COMMISSIONER AJIT PAI 

CONCURRING IN PART AND DISSENTING IN PART 

FCC 14-164 

Re: R11/e.r and Reg11/allons lmplt!1110111ng 1/ie Telephone Consumer Protection Acr of 1991, CO 
Docket No. 02-278, Ju11k Fat Pre1oe11tio11 Action o/2005, CG Docket No. 05-338; App/icat1onfor 
Review filed by Anda, inc.; Petiri<>n.r.for Declaralary Ruling, Waiver, and/or Rulemaking 
Regarding the Commlssio11 's Opt-0111 Requirement for Faxes Sent wuh the Recipient's Prior 
Express Permi,fsion. 

What information must a solicited fax advertisement contain to be lawful? The Telephone 
Consumer Protection Act (TCPA) gives one answer; our rules give anolhcr. Unsurprisingly, these 
divergent answers have sparked vigorous disputes in the coum and in our own halls. 

I concur with my colleogues that strict ~11rorccmcn1 ofourrulcs in 1 hc~<:"clrc11ms1onc~s would 
eontr:wenc tho public i11tcres1. nut I cannm ~urpmt either the Commission's altcmp! 10 rctronctl vely 
JUSlify our mies ns com1>orting with the TCPA or its nllempl 10 cvadc judicial review by clnimmg that no 
con1rovcrsy cxtsts. My po~ulon is simple. To lhc ex1cn1 that our rules require solicued tax 
ndvcni:.c111c11ts lo contam a uct•llcd opi-oul nuticc, our regulation• nrc; unlawful .. ..,,d to the cxtcnl that 
they purport to expose b11s1nesses to billions of dollars in liabiJiry for faihni to provide delatled opt-oul 
notices on messages that their cuslomen have specifically asked to receive, they depart from common 
sense. Therefore, I concur in part and dissent in part. 

I. 

Two ~1.:panne provisions oflhc TCPA-s.:cllons 227(b) and (d)- sct forth the infonnation that 
fax advcmscmcnts mmt contain to be lawful. Accordingly. I will b<;gu1 "where nU such inquiries must 
begin: with the language of the statute itself."' 

Stx:tion 227(d) sels forth a general requirement that fax advertisements must contain scnder
tdenttflcnuon informn1io11 Specifically, ei1ch fnx i1dvertiscment mt~~t "clearly mark[], inn m~rgin nt the 
top Ot' bottom ... on the 11rst page of the trt11umission, the date and 1lme it Is sent and an idcn11fica11ou of 
the bu>lnc~s ... sending the mc.,~ugc and the:: tclepho11c numbc;r of the sending machine nrof Mich 
bu~111c111< "1 f'or twenty years, Congress has required tnw1ufac1ur.:rs to dcsi1in f:i.x machines lo facilitate 
compliance with !his law.' 

Section 227(b). in contrast, lays out a much more detailed opH>ut notice. That notice (I) must be 
"clear and conspicuous" nod "on the first page of the unsolicited ndvet1tscrncnl," (2) mu~1 sintc that the 
rccip1e11111111y opt out front ''foture unsolicited odvort1scmcnts," (J) 1mu;t note that u failure by the "sender 
of the unsoilo11ed advcrtisomont" to co111ply with nn 0111-oul request is wnlnwful, (4) must include a 
domestic conlact number and fax number for the rccipien1 to send an opt-out request, (5) must include a 
cost-free mechanism to send an opt--0ut request "to the sender of the unsolicited advertisement," (6) must 
instrllct 1hc rccipiC"nt tll:lt a "request not to send fuu1re unsolicited 1dvcr11sements" is valid only if sent 10 

the "number of the sender of such an unsolicited ndvertisement" idcmificd m the notice, identifies the opt
out number, and thereafter the recipient does not expressly invite fax advertisements, and (7) must also 
comply .. with the requirements of subsection (d).'~ 

1 United Staie.< v. Ron Pair En1trp1iru, Inc., 489 U.S. 23S, 24t (1989) 

l 47 u.s.c. § 227(d)(J)(B). 

l 47 u.s.c. § 227(d)(2). 

'47 U.S.C. § 227(b)(2)(DHE). 
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Sections 227(b) and 227(d) also differ in their coverage. Section 227(d) applies broadly to "any 
inessage (sent] vin n telephone facsimile m3chlnc."1 ln contrast, section 227(b) applies only ton more 
limited sci of mcss11gcs: "unsolicirccl 11dvc11 l ~cmcnt[sj,' .. i.e .. fax 11~vort iscn1c111s " transmitted 10 any 
pC{SOn without 1hnt 1•e~on·~ prior express lnvhaflon ur pcmlisslon, ill writing or olherwise.''1 Indeed, the 
TCPA uses the phrase "unsolicited advcr1iscmcm" 11111c sl'parate liml'S in describing the detailed opt-out 
notice of scttion 227(1.>). making clear Congress·, intent that this nouce 011(v npplied 10 unsolicncd 
advertisemenl$.1 

In other wor~. the text of the TCPA docs not require solicited fax advertisements to con1ai11 the 
same detailed opt-out notice required of unsolicited advertisements.' 

Nor could it be construed otherwise. In the TCPA, Congress confronted the task of"balancing 
the pri11acy rights of the individual and the comrncroi ul speech rights of the tclc11wkctcr."1

G And whi:n 
Congress added Ihc derailed opt-out hotic1: I' rovislons to :;ection 227(b) in the Junk Fox Pr.evcnlion Ac1 of 
2005, its focus wns l>uluncing the need of"lcgilimulc bu~inesSC$ to do business with their estnblishcd 
customers" with the need of"recipients ... to stop future unwanted faxes sent pursuant to such 
relationships."" As pan ofthoseamendml'nts, Congress decided to impose detailed nouce requirements 
on "unsolicited advertisements" bu! not other fax advertisements. When tl1c Icarslature passes a statutory 
scheme 1ha1 pr~'C1>dy tmccs u congre•s1onnl comprom1"'· interpreters m11st rcspccl the contour; of1ho1 
compact." Indeed, rendmg section 227(b)'s notice requirements to cover all fnll advernsements would 
effectively read the phmc "llllsolicited" our of1hnt sub~<.'Clion.u 

'47 U.S.C. § 227(d)(l)(B) (emphasis added). 

• 47 U.S.C. § 227(b)(t)(C)(iii) (making it unlawful "to send. . an unsolicit~ advertisement, uni=. . 1hc 
unsolici~d adveniscmcnt conrains a notice meeting Ille requirements under paJ11graph (2)(0)"); 47 U.S.C. 
f 227(b){2)(0) ("(A) noocc contained in an unsolicited advertisement complies wi1h the requirements under this 
subparagraph only 1f . ") 
7 47 U.S C. § 227(a)(S) 

'47 U.S.C. § 227(b)(l)(C)(lii) (usrng the phrase "unsolicited advertisement" twice); 47 U.S.C. § 227(b)(2)(D) 
(using 1he phrase five 1i111cs); 47 U.S.C. § 227(b)(2)(E) (using the phrase rwice more). 

•The commcntcrs vigo1•011sly toniest the con•1in1ilo11atity of applying section 227(b)'s llcrailcd upt·Oul nonce in 
addi1ion to the scndcr-1dcnlificati0o notice to solio11cd faxes. Conrpare, e.g .. Ando Reply at 11 (contending tho 
applJC'1110n w<1uld foll the 1cs1 sct fot1h Jn Cc11tml IJ111/.<011 Gos & Eire. Cul'p I' l'•hilc S•n• Comm '11 t>f NY. 447 
U.S 557 (19110)). w11lt Bdlm Connnents at 2S (con1c11d ng the applicuuon would past lhc 1cs1 set fonh in ZauJrrrr 
v. O/JiccofDisc1pl111an· Co1111.sel o{S11prm~ Court. 471 U.S 626 (1985)) We n«d not resolve the issue, however, 
~aus~ lhc conon o(ovoklnncc ccun~tl( dun 1( one: 1ntcrprctot100 ors ~latutc 0 woufd mi,.~n m!1lli1·udc o( 
~ons1itu1tOL1nl problcnlS, the 111hcr should prevail" ('far~ •· ,\f(IJT/11ez, S43 U.S. 37 t, 380--81 (2005~ And heft', the 
'noon oounsel• ngnlnM 11llcrp1etrng 1he stut\tte 111 subject V()tuntory commumOOhoru 10 cnpphng ctass-nmon 
lawsuhs If u sc:-ndor tfocs nut ,;tti1.tly comply wuh 11 guvcrml\!Jnt ... n\l.Htd:ued tlo1111lcd d•t(closure, cspet~ia lly whc.n thut 
disclosure would serve no purpose (such as when n rccipicnl requests, and tho sender sends, only a single fax). 
10 Report of the Energy and Commerce Commi1tee, H.R. Rep. 102-317, al 10 (1991). 
11 Report of1he Commitlec on Commerce, Science, and Transportation on S 7t4, S. Rep. 109-76. al 6-7 (200S). 

i: Hag,rdalt< v. ll'ofrtrlnt< WodJ WiJi', l11t: •• SJS U.S. 81, !H-94 (2002) (c•plauung 1ha1 "li~c nny key tcnn ln an 
1mportlUll pit:CI: ofleg1sla11011, tlw (stanuory provmon 11 question I \v;is the result of cmipromi>c bClwct11 groups 
with morl<C<f but dl'Ctt~"t Ult0,....1" in lh~ C()ft1tt1cd pruvm<ln'' ond thal "fc)oorts •nd Jj(CllCICS must respect nnd aive 
cffccr to thcic sons of compronuses'1; su 11/su John F Manning, Scro11d-Gerw·mw11 Tr:ttuaf/JJ11, 91! CAL I~ RFv. 
121\7. I JO'l-17 (20 I 0) (urgulng tlut rcspcc1111g lcgisl~uvc compromJro mcrui. thnt couns "must tc5JICCI the: k:vct ur 
gcncrnlity al which tho lcriislaturc expresses its policies") 
11 Walters v, Metropo//tan Etl11cational Enterprises. Inc .. S 19 U.S. 202, 209 ( 1997) ("Statulcs must be inlerpretcd, ii 
possible, to give each word some operative cfTccl."). 
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Moreover, Congress's differen1iatcd treatment of solicited and unsolicited faxes matters because 
the st111Ule provides different remedies for violations. States and the FCC may pursue c1v1l Bnd 
enforcement actions against any sender that violates section 227(d)'s sender-identification rc<1uircments ... 
And while these remedies eKtend to section 227(b), that subsection also contains a private right of action 
against those that send unsolicited advertisements in violation of the law, including sending such an 
adve11Jscment without a proper opt-out notice." 

It's not hard to see why Congrcs.s treated unsolicited advertisements differently from solicited 
ac.lvet1isements. A recipient presumably wants a solicited advertisement; why else woulc.I a consumer give 
his "prior express pem1iss1on" to a sender? And a recipient may tailor his pemlission to the 
circumstances, for eKamplc, by giving eKprcss consent to receive only a single fax odvert1semcnt. In 
circumstances like those, a detailed opt-out notice would only confuse the rcc1p1cnt- why would he need 
to opl-<'llt of fu1uN fox:cs irhc'd only consented lo one? And becnuse sccuon 227(d) already requires a 
solicited fax to ide11tify the sender's fax number. a recipient has a ready means to contact the sender and 
revoke bis consent. 

Uy contrast, there's no p.irticular reason to think that a recipient wonts an unsolicited 
advcr1isCmcnt, and so he is more likely to wnnt to opt out. Because the recipient hasn't conscoted. he's 
hod no opporl1m1ty to put lirruts on the fax odvcrt1semcnt~ he might recoivt, ond he moy not even realize 
that opting out is an option. After all. a rccip1cn1 may reasonnbly expect a sender lhot b!IS solicited his 
eomc111 to n:spcc1 its revocation, whorcn~ o recipient may have no such expectation about a sender thlll 
hasn't bothered to receive prior pcnnission unless notified otherwise. 

So if the statute clearly applies one set of notice requirements to unsolicited ac.lvertisements and 
another to solicited faxes, what arc we even doing here? In a feat of administrative bravado, the 
Commission claims that it can countcmland the clear line drawn in section 227(b) under its authority to 
"prescribe regulations to fmplcme111 thc requirements of" thnt \'cry sumc subsec11on.1

• Indeed, the 
Commi>ston claims that solicited f1xcs 11111~1 c;ontam preciJ.t!(» thc 1arne op1-0111 111ron11n11on 115 unsolicited 
foxc.o. :inti rue .ubjcct to precisely the same pnY3tc rights of action ab~cnt ~tnct compliance." 

That cunnot be nghl. Nonnntly the statute directs 1hc agency, not the other WllY ar0und. Or ru 
the Supreme Coun has said, "the IMgu.igc oftltc sUltutc and not tbc rules must COnlrOI "" The black
lcner law 1s lhat an agency has discretion 1n mtcrprcllng a starutc only when fill mg 111 gnps and clarifying 
ambiguities; when a statute both asks and answers a p.inicular quc51ion, there i~ no 11np lo fil~ no 
ambiguity to clarify." Here, the question is which faxes must comply with the detailed op<-out notice of 
section 227(b) and may be subject to private rights of action. The starute's unambiguous answer: only 
unsolicited advenisements. 

The Commission tries to avoid this answer with a peculiar chain of logic. It seizes on Congress's 
failure to define "prior express invitation or permission" in section 227(a)(5). II claims that the FCC's 
own definition of the scope of that phrase leaves open a fur1her gap (i.e., how 10 detcm1ine "whether the 

"47 u.s.c. § 227(g). 

IS 47 U.$.C. § 227(b)(3). 

"Anda Ord<r al para. t9 
11 /ti at pa'lt. 33; itl. at n.7 t ("We note thal the eontClll of the opt-out notice required for fox ids sent with prior 
express pennission is identical lo that Congress required for faxes sent with an EBR (i.e., unsolicited 
odvcrttSenients]."). 

"To11clrc Ross & Co. v. Redington, 442 US. 560, 517 (t979). 
19 Chcvnw, USA, Inc. v. Na111rul Resource« D•fe11se Cn1111cil, /nc., 467 U.S. 837, 842-43 (1984) ("First, always, is 
the question whether Congres-• has directly spoken to the precise qucs1ion al issue. If the intent of Congress is clear, 
that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed 
in1cnt of Congress."). 
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sender of a fax advertisement retains the recipient's prior express permission ... ofter the initial fax 
advertisement"). And it asserts that the Commission may fill this agency-created 11ap through the 
prophylactic measure of applying section 227(b)'s detailed opt-out notice to solicited faxes because it is 
good policy.'0 

These convoluted gymna.~tics do not work for several reasons. First, the text does not support 
this approach. Although section 227(bX2) gives the Commission authority to prescribe rules, that 
authorl~tlliun is explicitly lhnil~d to ianplcmcnting "lhis subsection," i.e., subsection (h). The dclinitional 
hook for the Commission's argument, however, lies elsewhere, in subsection (a); and while other 
provisions of the Communications Act might let us prescribe rules for section 227(a), the Commission 
rejcc~ that possibility.11 

Second, the rule does not-and docs not even purport to--fill the supposed statutory gap. 
Although Congress failed to define "prior express invitation or permission" in section 227(a)(5), neither 
do our rules." And while it's not hard to imagine a rule that specifics "whether the sender ofa fax 
advertisement retains the recipient's prior express permission .. . after the initial fax advertisement." 
that's not what the actual rule does. 

Third, the claimed public policy 11npetusjust doesn't exist. Despite suggestions that tbe lack ofa 
dctaih:d opl-oul notice could cost cons11mer.; "considerable time and effort" ur could •'cfleclively lock in 
their consent,"'" that is hardly the case. Rccnll thul all faxes are olrendy required to identi fy the sender, 
including the sender's fax number,24 so a recipient will always have a timely, efficient, and direct means 
to contact the sender to revoke his consent. And while u sender may prefer for that revocation to come 
through "a contact point tlcsi gnated by the fax sender to proecss such requests,'41 a sender can hardly 
co111pla1n ifa recipient revokes consent via the fox number iden11ficd on a solicited fax that docsn't direct 
a recipient to revoke consent through a particular means. 

If anything, good policy counsels against applying a detailed opt-out notice and pnvatc right of 
action to solicited fax~." Take the cai.c of nttomey Michael N;tck. He appnrently directed the answering 
service for his office to provide his fax number and expressly consent to receiving a faxed advenisement 
from nnyonc who calls. Douglas P~ul Wolburs's smnll bwmcss stumbled 1n10 the trap, forgcuing to 
include n detailed opt-out notice on the fa;( Nack's uffice agreed to receive-and now Nnck is the lend 
plainttff in a class-acttoo sun scel.ing d.lmngc~ of up to $48.127 ,000.11 Subjecting small businesses to 
cnpph11g suns at the behest or prc<btory trml luwyen; unly scf\CS tbu intero~t~ of tho~~ s~l!-~ume lawyers, 
not the American public. 

Fourth, one cannot help but notice that this chain of logic leads back to the very thing Congress 
decided not to do: apply the reticulated notice of section 227(b) to solicited faxes and expose senders of 

"' A ntla Order at paras. 19- 20. 

li Nulubly, only a v1ola11on of rules promulgetcel under section 227(b)(2) would give reclp1cnas 1 private right of 
act loo, which 1s why Anm only asked that the C'om1m:l'1on dccluc that section 227(b)(2) w•• not tbc authority for 
applying a detailed opt-out notice to solic11cd fixes. 

"s~r 47 C.F.R. § 64 1200(0 (definin& 16 separate 1cnns, but not "prior express inviiauon or pcnnission") 
11 Anda Ordtr at para. 20 
24 

.. , u.s.c. § 227(d). 

u A ntla Ordtr al para. 20. 
1
• Nt11ot~y. the Supr=c Court has mndc clcor tllol "[l]anguage in a regulation may invoke P pnval.c nght of action 

that Congress through s111tu1<1ry text hn$ cren1cd, but H mny no1 crcalc a right thal Congress Jms nut." A launder v. 
S1111drw11/, 532 U.S. 275, 19 t (2001 ). llcro, Conur•'ss ha# erented a private right of nclton only ~gnmst senders of 
unsolicited advertisements that violate our rules- not senders of solicited faxes. 
17 Ste Nack v. Walburg. No 4: JOCV00478 AOF, 2011 WL 310249 (E.O. Mo. 2011). 
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soltc1tcd faxes to private rights of action, including class-actioo lawsuits. "Congress .. does nol alter the 
fundamental details of a regulatory scheme in vague tenns or ancillary provisions- it docs not, one might 
say, hide elephanls in mouscholcs."1' 

For these reasons, I disagree thal section 227(b) authorized the Commission lo apply the detailed 
opt-out notice and lhe private right of aclion 10 soli cited faxes. 

II. 

This extended discussion begs another qucslion: Why are we only now discussing the statutory 
basis of the Commission's decision to adopt a rule that applies the detailed opt-out notice and private 
right of action to solicited faxes? The short answer: We've never done it before. 

When the Commission supposedly proposed the rule, it did "propose amending the Commission's 
rules to comply wilh the sp~cific notice rcqmrcmcnts on unsolicited facs1mile advertisements,"'• and it 
sought "commeot on the interplay between [lhc] identification requirement" that section 227(d) requires 
for "senders of facsimile messages" and "the notice requirement [in section 227(b)(2)] for senders of 
unsolicited facsimile advertiscmcnts."JO What it did 110/ do, however, was "make explicit that the 
Commission contemplated an opt-out requirement on fax ads sent with the prior express permission oflhe 
recipient."" It accordingly made no eltcmpt to jus1ify such a requirement nor to even hint that one was on 
the table." 

The Commission's explanation when it actua lly adopted the rule wasn't any belier. In full , it 
s!Hled: "In addition, entities that send facsimile advertisements lo consumers from whom they obtained 
permission. must include on the advertisements their opt-out notice and contuct information to 111low 
consumers to slop u11wanted faxes in the future:»> Missing from lhat ipse divlt was any explanation of 
the statutory basis of the rule or its policy m1io11ale. Indeed. the only citnlion justifying the Commission's 
action came in a rote rccitalion of 11 scporMe ~cuons of the Communications Act.}< 

What is worse, that same Commission order expressly countermanded the decision to apply the 
detailed opt-out ootice and private right of action to solicited f3Jtes. First, the Junk Fax Order stated that 
"the opt-out notice requirement only applies to communications that constitute unsolicitt'd 

" Whitman v. American Trucking Assocla//011s, S3 I U.S. 457, 468 (200 I). 

•• Rul•s cmd Regulations fmpfeme11ting the Telephone Co1isumer Protec·fion Act of 199 I ; Junk F<tx Proltcllon Act, 
CG Docket Nos. 02-278 and 05-338, No1icc of Proposed Rulcmaking, 20 fCC Red 19758, 19768, para. 20 (2005) 
(Junk Fax Notice). 

~•Id. 01 19768-69, para. 21. 

11 A11du Order al para. 25. 

11 Although tM Anda Order cootairu substantial legalese on this point, it does not once allempt 10 pin down how the 
Commission provided adequate notice. And It canoot. In full, here is the Notice's d1)eu»ion of 1he phrase "prior 
express 1nvitahon or permission," the supposed basis for lhc rule: "(W]e seek commcnl on the phrase 'prior express 
invi11tion or permission' in lhc definition. In lddition 10 wrinen permission, what other forms of permission should 
be allowed by our rules? If permission is given orally, for instance, should the fac)imilc s,cnder bear tbc burden of 
proof to demonslrale that it had the consumer's prior express invilat1on or pennission?" Ju1r/c Fax Notice. 20 FCC 
Red al t9772, para. 30. 

"Rule.v and Regulations Implementing tht Teltphone Conottmer Protection Act of /991, JMk Fax Pt•tvention Act of 
}005, CG Docket Nos. 02-278. 05-338, Report and Order and Third Order on Rccom1dcra11on. 21 FCC Red 3787, 
3812, porn. 48 (2006). 

,. Id at 3817, para. 64 (citing sections I, 2, 3, 4, 20 I, 202, 2 17, 227. 258, 303, and 332of1he Communications Act). 
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ndvemsements."" Ne.Tl. the Junk Fa;c Order rccogniud that the TCP A's private right of achoo only 
reaches "any violation of the TCP A's prohibiuons 011 .•• unsolicited facsimile ad\ertiscmenls ."" 

Pertiaps that's why the rule has caused countless controversies in the courts. Perhaps that's why 
the Commission feels ii necessary to retroactively justify the rule today. Perhaps chat's why two dozen 
compctnics - nnd councmg- havc petitioned che Commission for •~lief. We know that's part of1he reason 
why every m~'fllber of the Co1nmission ngrce~ that slncl enforcc1ncn1 of the rule would contravene the 
public interest in these circumstances. 

And yet, the Commission nevertheless claims that these circumstances "present no controversy to 
terminate or uncertainty to remove."" Given our forthright acknowledgement that the rule should be 
waived because of how it was adopted, I do not see how there can be no controversy regarding its 
adoption. And because our refusal 10 recognize the controversy that is staring us in the face is nothing 
more than a litigation strategy, I cannot $Upport it. 

Nor can I suppon the Commission's other attempts to evade judicial review. Anda's petition 
cannot be time-barred," for example, because our rules do not set a limit on when pames may file 
petitions for declaratory ruling Although Anda could have filed a petition for reconsideration, it chose 
instead to ask which of the 11 statutory provisions identified in the JUJtk Fax Order was the acrual 
statutory basis of the rule. That's not a question of reconsideration; it's instead a classic question of 
clarification. 

The argument that Anda could seek judicial review if it had only filed a petition for rulemaking 
instead rings hollow given thot Ando's compatriots have tiled such petitions and the Commission denies 
them here." The same goes for the Commission's claim that Anda can always seek review if the 
Commission tries to enforce the rule against it.40 After all. the Commission was pivotal in cnsurmg that 
the Eighth Circuit would not review the rule when a private litigant sought to enforce it, and now the 
Commission waives the nile but only long enough to try to foreclose review while holding out the threat 
of furure enforcement. Due process demands more: If a party must comply with u rule. it must also have 
some recourse to detennine that law's validity. 

Ironically, the Com1111ss1on now nitpicks the processes Anda used while ignoring the FCC's 
troubline process in this same matter. After all, Anda filed its petition for declaratory ruling four years 
ago, and 11 is getting a judicially rcvicwablc answer only now. What is nonnally a matter of courso
issuing a public notice to seek comment on a petition-was denied to Anda for more than three years. 
And the FCC received Anda's original petition in November 2010 but waited almost a year to post it 
online and make it available to the public. These are not the actions of an agency with clean hands, and 
we should not sully Anda just to mako ourselves look better. 

For all these reasons, I concur in purt and dissent in part. 

)) Su Junk Fax Order, 2t FCC Red at 38t0, n 154 (emphasis added). 

"'Id at 381 S, para. 56. 

ll A11da Ortkr al para. 18. 

ll Su 1d. 1t paras. 16-17. 

lt See id. al para. 17 ("Anda would have had the opportunity to request judicial review if the C<lnunission had 
denied ils petition for rulemaking ... of the JMk F..x Order . .. . ");see id. at para.s. 32, 35 (denying several 
petitions for rulcmaking). 

••Id. at para. 17 ("Anda would have had the opportunity . .. to challenge the Commission's authority to adopt the 
rule if the Commission sought 10 enforce 1he rule against it.") 
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ST A TEMENT OF 
COMMISSIONER MICHAEL O'RJELLY 

CONCURRING IN PART AND DISSENTING JN PART 

FCC 14-164 

Re: Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, CG 
Docket No. 02-278; Junk F<Lt Prevention Ai:tion of ZOOS, CG Docket No. 0.5 -338; Application/or 
Review.filed by Anda, Inc.; Petilio11sfor Declan1to1y Ruling, Waiver. and/or Rulemaking 
Regarding the Commission ·s Opt-Out Requirement.for Faxes Sent with the Redplenl "s Prior 
Express Permission. 

While I concur with the relief provided today, I must dissent from the decision that the 
Commission has statutory authority to require opt-out notices on fax adver1iscmcnts sent at a recipient's 
request (i.e, solicited faxes). In reality, the item before us addresses a technology that is waning in use 
but still can be imponant in certain segments of the economy. 

In 2006, the Commission adopted a rule rcquinng fax senders to include opt-out nouces on their 
fax advertisements, even if the recipicnu consented to receive fax ads from the senders. While some have 
argued that the rule is a good policy that benefits consumers, it suffers from a fundamental naw: the FCC 
lacked authority to adopt it. 

Section 227(b)(l )(C) prohibits the sending of unsolicited fax adver1isements-ads that are sent 
"without .. . prior express invi tation or pem1ission, in writing or otherwise" ~xccpl in the context of an 
established business relationship and subject 10 certain other requirements, including that such unsolicited 
alls contai11 an opt-om 110 11ce.' Thus, on its foce, the pmvision ond the rclntcd opt-out notice require111cnt 
do 110 1 apply lo .w1/iciled fax advertisements: nds that urc ~cut 1vilh pnor cx11rcss i1wi1nlion nr pcnnissoon.2 

The order attempts to shoehorn solicited fax ads into the statute by claiming: 1ha11he FCC 
needed lo define the scope of prior express pcm1ission: that such pcnnission lasts only unti l it is revoked; 
and that there must be a means to revoke it. A hop, a skip, and a jump later, we have an opl·oul 
requirement on solicited faxes. The order notes that an agency is entitled lo fill gaps in a statute. But it is 
not entitled to invent gaps in order to fill them with the agency's own policy goals, no matter how well 
in1ent1oned.1 

If Congress was concerned that consumers that had consented to receive fax ads might change 
their minds, ii could have provided for that in the statute, but it chose not to do so. In fact, I distinctly 
remember working on this issue while it was being debated in Congress. I raised this precise issue with 
staff of the sponsor of the Senatte bill and the anbwer was that a future Congress would need to address it, 
if it chose to do so. The FCC should respect that reality and not substitute ils own policy judgment. 
Tell ingly, section 227(b)(2)(E)(iii) contemplates that someone that made a request not lo receive any 
more unsolicited faxes might later give consent to receive them. The fact that Congress provided for a 
change of hean in that si11Ja1ion bul did not address the opposite case helps confirm that Congress did not 
intend the statute to cover that case. 

In addition, even if the Commission had authority to adopt such a requirement, it is impcnnissibly 
broad because it captures one-time faxes sent with the recipient's express pem1issio11. In those instances, 
11 should be clear that the fax is not an unsolicited adven1scment because the recipient consented 10 

1 47 U S.C. § 227(b)(l )(C); 47 U.S.C. § 227(a)(.5) (defining an "unsolicircd advcnl$C:mcnt"). 
1 //arlford Underwrite1°1 In.~ Co. v. Union Plantt1s Bank. N.A .• 530 U.S. J. 6 (2000) (quoting Connecticut NaL Bank 
v Germain, 503 U.S. 249, 254 (l 992) ("In answering this question, we begin with tho underatonding that Congress 
"says in a statute what it means and means in n statute what it says there."); see also Ca111intttl v. Unlttd States, 242 
U.S. 470, 485 (1911)(citmgHom1lton v. Rathbone. 175 U. S. 414, 421 (1899)). 
J Co11treras-Bocanegra v. l/oider, 678 F.3d 811, 818 (10th Cir. 2012) (quoting Pruldze v. Holder, 632 F.3d 234, 240 
(6th Cir. 2011)) ("Chevron empowers agencies 10 'fill sta1u1ory gaps, no110 create them, and in this instance 
Congress left no gap to fill."'). 
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receive dml very fax. Yet a sender could be subject to real liability ifil does not inoh1de an op1-ou1 
notice. Indeed, this happened in the case of N11ck v. Walburg.• Plaintiff Michael Nack filed a complaint 
against Defendant Douglas Walburg based upon the receipt of one fax advertisement that did not contain 
opt-out language. It was und isputed that Nack's agent consented to receive 1he sole fax in question. And 
the court even noted that the FCC's authority to impose an opt-out notice on solicited faxes was 
"questionable." But because the court determined it was barred under the Hobbs Act from entertaining a 
challenge to the requirement itself, it reluctantly "place(d) the parties back before the district court where 
Walburg faces a class-action complaint seeking millions of dollars even though there is no allegation that 
he sent a fax to any recipient without the recipient's prior express consent." 

The order also notes that a commenter suggested that the Commission may require opt-out 
notices on solicited faxes as part of i!S authority to implement the statute's prohibition on future 
unsolicited advertisements. While the order does not explicitly rely on this argument, it is worth noting 
that it is also unpersuasive. 

The "future unsolicited advertisements" language must be read in the context of the entire 
provision, which deals exclusively and unambiguously with unsolicited fax ads. That is, section 
227(b)( I )(C) contemplates that a person that had received unsol icited fax ads in the past pursuant to an 
established business relationship may want to stop receiving unsolicited fax ads in the future. So section 
227(b)(l)(C)(iii) makes clear that if the person makes a request not to send any more faxes, the sender can 
no longer rely on the established business relationship exception and will be prohibited from sending 
future unsolicited advenisements to that person. 

This reading is reinforced by language in section 227(b)(2)(E), which details the requirements for 
the request not to send future unsolicited ads. One of the requirements is that it must be "made to the 
telephone or facsimile number of the sender of such an unsolicited advenisement". Thus, the future 
unsolicited ads prohibition applies to senders of prior unsolicited ads- not to senders of prior solicited 
ads. 

Moreover, because the mechanism for making a request not to send future unsolicited ads is 
perfectly clear, there is nothing further for the Commission to interpret or implement to effectuate that 
prohibition. There is no ambiguity for the Commission to resolve. And as the SuprenJe Court recently 
stated, "[a]n agency has no power to 'tailor' legislation to bureaucratic policy goals by rewriting 
unambiguous statutory terms."' 

Although I do not agree that the Commission has authority to impose an opt-out requirement on 
solicited faxes, I am sympathetic to petitioners that were confused about the Commission's enforcement 
of an unclear rule. To provide relief to these petitioners. I concur with the decision to grant each 
petitioner a retroactive waiver of the rule and to provide waiver recipients with a six month window to 
come into compliance with this requirement. I likewise concur with the Commission's willingness to 
consider granting relief to other similarly situated parties. At my request, staff has committed to engage 
in significant outreach to ensure that fax senders, including those that might not nomtally follow FCC 
proceedings, will be aware of the opt-out requirement. This outreach will be critical because, now that 
the Commission has reaffinned i!S rule, companies (including small businesses and offices) that do not 
include opt-out notices on all of their faxes may find themselves subject to costly litigation. 

I appreciate the Chairman's staff and the Bureau staff for working with my staff to make the best 
of a bad situation. 

•Nock v. Walburg, 7t5 F.3d 680 (8th Cir. 2013). 

' Utiliry Air Regulatory Group v. Environmental Protection AgenC)', 134 S.Ct. 2427, 2445 (2014). 
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Federal. Communications Com mi .. ion 

Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of 

Rules and Regulations Implementing the 
Telephone Consumer Protection Act of 1991 

Junk Fax Prevention Act of2005 

Petitions for Declaratory Ruling and Retroactive 
Waiverof47 C.F.R. § 64.1200(a)(4)(iv) 
Regarding the Commission's Opt-Out Notice 
Requirement for faKes Sent with the Recipient's 
Prior Express Permission 

CG Docket No. 02-278 

CG Docket No. 05-338 

ORDER 

DA tS.976 

Adopted: August 28, 201 5 Released: August 28, 2015 

By the Acting Chief, Consumer and Governmental Affairs Bureau: 

I. INTRODUCTION 

I. In th.is Order, the Consumer and Governmental Affairs Bureau (Bureau) follows the 
Commission's 2014 fax opt-out notice order1 by addressing more than 100 waiver requests. 2 

1 See Petition for Declaratmy Ruling. Waiver. and/or R11femulcing Regarding tire Commi.vslon 's Opt-0111 
Require.men/ for Faxes Se111 with the Recipient's Prior Express Permissio11, CG Docket Nos. 02-278, 05-338, 
Order, 29 FCC Red l 3998 (2014) (2014 Anda Commission Order). 

2 Petition of All«ript"·MisJ"S /fealth<"<tre So/11tion.<. /11c., et al.for Declarato1y Ruling and/or Waiver, CG D0<>ket 
Nos. 02-278, 05·338 (filed Sept. 30. 2014) (Allscripts Petition); Petition of Francotyp-Posraffa. fnc. for 
Declara101:1• Ru/fog and/or Waiver, CO Docket Nos. 02-278, 05-338 (filed Oct. 14, 2014) (FP Petition}: Petil/011 
o/Howmedica Osteonks Corporation, et al.for Waiver, CG Docket Nos. 02-278, 05-338 (tiled Nov. 7, 2014) 
(Howmcdica Petition); Pelitio11 ofl::mery Wilson Corporation c/lbla Sterling Management Systems for Waivi:r. CG 
Docket Nos. 02-278, 05-338 (riled Nov. 10, 2014) (Emery Petition); Peli/ion qf ACT. fnc'. for Waiver, CG Docket 
Nos. 02-278, 05-338 (tiled Nov. 12, 2014) (ACT Petition); Petition ~( Amic1is Medioti<m & Arbitration Gro11f1, 
!rte, and Hiffary Earle far Waiver, CG Docket Nos. 02-278. 05-338 (tiled Nov. 13. 2014)(Amicus Petition): 
Petlt/011 o.f Alma Lns~rs. Inc. for Retroactive Waivn, CG Docket Nos. 02-278, OS-H8 (tiled Nov. 14, 2014) (Alma 
Petition); Petition of Den-Mar Holdings, UC for Retroactive Waiver, CG Docket No. 05-338, (filed Nov. 20, 
20t4) (Den-Mat Petition); Petil/011 for Retroactive Wail-er by ASD Specialty Healtltcare Inc .. dlbla Oes.<e Medical. 
Ameriw11rceBergen S1m·la/1y Grm111. Inc., and AmerismtrceBergen Cnr11 .. CG Docket No. 05-338 (tiled Nov. 20. 
(continued .. . ) 
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2014) (ASD rctioion): Pelili<>• uf .Ap1•• E11,'80'/1rt f11L fur W11l11e1·. CG [)O.:k<t Nus 02-278, 05-338 (filed Nov. 
21, 2014) lApcx l'clhion); Pctitit>n nj Mcl\mon C01'f101111/01tfor Wun'<!r, CO Docket Nos. 02-278, 05-338 (filed 
Nov 25, 2014) (McK<.'1iSOO Petition); Petit/01111{ American hsociutlo11fiw J11.<ticefi>r Wui>•u n/Srction 
MI 200(a)(4){iv) of the Commi.isin11 's Rules. CG Docket No~. 02-278, 05-338 (filed Nov 28, 2014) (AAJ 
l'elition); Prtilion ofS11nwing Alrl/11rs Inc. , Vnmtion Express USA Corp .. and S111rwing V11mtfo11.v Inc. for 
Rc11·oactf\•e Waiver, CG Docket No. 05·338 lntcd Nov. 28, 2014) (Sunwin11 Petition); Pct///011 o/ZocDoc Inc.for 
Waiow, CG Docket Nos. 02-278. 05-338 (filed Dec. 4, 2014) (ZocDoc Petition); Pclillo11 of.I I .. /Jnrne.v l11su1·a11ce 
Age11cy, lm·. d/blu JLBG He.11th/or Retrt>t1<'tive Waiver, CG Docket Nos. 02-278, 05.338 (filed Dec. S. 2014) 
(JLBO Petition); Petlrlon o/S~ Lukt 's Cemtr for Dlag11osllc Imaging. LlC for Retroactive W11iv••r. CO Docket 
No 05·338 (filed Ott. 8. 2014) (St Luke Petition), Pttilio11 of CD/ Open MRI of Missou1·i. lLCfor Re/roacllve 
W11lvtr. CO Docket No 05-338 (filed Dec. 8. 2014) (COi Petition): Pt/llio11 o.f Senco Brands, /11c.f<11 Wcrivtr, CG 
Docket No. OS-3lR (filed Dec 11, 2014) (Scuco rctiuon). P•tltinn of EurStrret, Inc. for WuiwrtJfScaion 
64 1100(11)(4)({11) n/tlw CQ1111111.«ion ".• R11lr>. C:G Docket No~. 0?-278. 05-338 (filed Dec. 12.1014) (EatStn:el 
Pe1111on): Prttflow o/HenrySc/1e/11, Inc. for 11'11 rtr. CG l'>oclcct Nos 02-278, 05-338 (filed Dec. 17, 2014) (Schein 
1'~1111un); l'ctlllow u/ Plrr/ucld11hw Cm1.1t1l1.l11tcl f/11/tlrr"' Carp <I crl ji1r 11'1111•', ('Ci l><1dc1 '"" 02-2711, 05-338 
(filed l><.-c. 19, 2014)('1'CH l'c1111on). Pcltl«lll 1{SME. /11< II.SA tllhla S11{Wm>1· Mrrl11 nl t'q1111i.wt1t for War•erof 
!iet'1to11 64. /?00(11J(4l(ivJ oftkt' Co1111111.<.<1t111 '.< R11/~. CG l)~ket Nos. 02-278, 05-338(filtd L>cc. 29. 2014) (SME 
Pet1tton); Petition of Dental Solu/1011s, Inc dlbla Hoga11 Dental laboratory for Retroactive Waiver, CG Docket 
Nos. 02-278, OS-338 (filed Dec. 31, 2014) (Dental Solutions Petttion); Pelilio11 of A-S Mtdocarlon So/u/io11s, UC 
for Wmver 1if'Secr;t111 64. I 2011(u)(4)(M 11/ tire ConrmisSlt>f/ 's Ruh'.• aullm· [)t'dur1110ry Roiflng. CG l>ockct No._ 
02-278, 05·338 (filed Jan. 5, 201!1) (A·S l'ctition); Pttlllmr 11/ Surefire F111fi/lmc111 Se1vlct.t, Inc. t/l/i/a Sllrcfwe 
f/t(l/f/i n11d Gnry Mills/or Waiver, CO Docket Nos. 02-278. 05-338 {filed Jnn. 6. 2015) (Surefire Petition): 
t1e1itlm1 <!IS~c111/ UPS, t..l.c; tt 11/fi11' Re11\111tll1•1• 11'11i1•r1•, CO Oi.lckct No:;, 02-278, OS -HR (111cd Jnn 8, 2015) 
(S1wl11l Ul'S l'c111i<.H1), Pelitlr"' •!f.\l«d•"'"''"" T••1 l1•11l11~ic.<. l.lC (iw Wall'~r. C(; IJock~t NM. 02-27R, OS-338 
t l'i lcd Jan 8. ?O IS) (Med\'ersam J>c1i1im1). Pr111l11r1 o{,/ndrew Lid1trn.Tte111, 1111'. dR1!11 l./r'l1J1•11\lvl11rr dl/>la 
D<)cformortgnge.com nnd Andrew Ud1ttn.1ttl11 /or Waiver of Rule 64 I 101/(a)(J)(lv), CO Docket No. 05·338 (fi led 
Jnn. 15, 2015) (Lid1tcnstern l'et1lion); Pe/111011of7..ot/IS /11r. .• ti al.for Retmactf1.t Waiver. or /11 the A/tentative, 
fi11 · f),, / 1ru1my Ruling. C'Ci l.Jockrt No• 02-278, 05-33& (filed Jan I 6, 201 S) (Zocti• Pc11tion): Pttillon of Ratl/l'et 
MunllJ:<'lltlll, Inc., et al .. far R1•trtJ11cl1ve Wun., of 47 C.FJI..§ 64 I }()()(a)(41(11o), CO Doclci Nos. 02-278, 05-338 
(filed Jan. 16. W 15) (RadNct Pcmoon); Pc/1110• o/ llo11ghton Mifflin Harcourt P11blt.<hus. l11r. et al. for 
Rttl'Ollt:llve Wa1>er of 47 C.F R. § 64 /100(a)(' Jfiv), CG Dockc1Nos.02-278. 05-33~ (tiled Jan. 20, 2015) 
(I h1.,11ht()n reution). Pctitlo11 of Grey Ho11;.r P11llli.fht11g. Inc for Wafrer of Sccf1011 64. I }{)l)(a)(4J(1"} of the 
C'mnml.nimr 's R~le->, CG Docket Nos. 02-278, OS -338 (riled fan. 22, 2015) (Grey Pention), Pe/Iii"• /or Waiver of 
A111trtca11 lnmtutefor Foreign Study. /11c., CG Docket Nos 02-27&, 05-338 (filed Jan 23, 2015) (All'S Pelition); 
Petit1on.fo1· Waiver of EXP l'harmaceutlral Servicts Corp., CG Docket Nos 02-278, OS-338 (riled Jan. 23, 201 S) 
(1:.XP Pct11ion); Petition of Dongi/1 /11vest111ent Gro11p, Inc., et al . .(or RetrOflcllve Waiver of 47 C.F.R. § 
64 11QO(a)(./)(lv), CG Docket No. 05-338 (filed Jon. 23, 2015) (CX>ngili Petition); Prlitionfnr Walv.r of Premier 
/lealtlicore Exclta11ge. f11c., et al .. CO Docket No•. 02·278, OS-338 (filed Jan. 23. 2015) (PllX rc11tion); Petition 
of Crutf1L•n111rts Corp ji>r Waiver ••J 6~. / 200(l•/{4)(iv) 11(1/w C1ll11mfssf1)1r '.r Rulu.<. CG Oock<t Nos. 02·278, 05-338 
(ti led Jnn. 29, 2015) (Crcditsmans Petition); l'tlltlu1111fWurer C1111non. lnc.j11r llitlvt!ro}'Scc/1011 
M 1200(a)(4)(/~i of the Comml.rslu11 '.< R11ft,., CG Docket No$. 02-278, 05-338 (filed Feb. 9, 2015) (Water Connon 
Petition): National !'en Co. llC and Natinna/ Pen l/11/dings. llC's Pcllli<lfl fur Rttmac.tive 1Ya11<e1·, CG Docket 
No~ 02-278, 05-338 (tiled Feb. I l, 2015) (National Pen Petition); Petitu>n of Br>ehring"r lngelhd111 
Phrmnacl'•lllcnu, Inc. and BOf!ltrioger lngrlhe1m Corporatran/or Wall'er, CG Docket Nos. 02-278, OS-338 (tiled 
Feb. 25, 2015) (Boehringer Petiiionl: Petition ofHtal1/111'CJ_U, Inc. and Hea/thwavs Wholrllt'alth Nttl<-orks, Inc.for 
Retroactive Waii't!r of 47 Cf R § 64 1100(a)(4)(i1), CG Docket Nos. 02-27&. OS-338 (fi cd Mlf' 2. 20 I 5) 
(I IC.. lthway, PetillOJl}; Petf/101111{ l'arlt S11rg1tuf C11mP"l1)', Inc.for ll'm~c< ct/ Sc<1111n 64 / 21/{/(11)(4)(iv} of the 
Co.,1111.r<l•m 's R•ln. CO Dock•• Nos, 02-278. OS-338 (Ii led Mir. 3. 2015) ("'1rk Sur~1cal Pe1111011). Pt1llio11 of 
US/ 1111 .Jot Rt'trottafre Waiw-r. CG Docket 1'o> 02-278, OS-JJ~ (filc1I Mar l 1, 20 l ~)(US I Ptttti<>n): Pc1111n11 of 
f.>11,Jlc Nur//1 l111cntt1. '"" - {111 ll'ulvo'I ~I St!/'/1011 fl.I I J{)(l(111(4Jliv) nf lilt """ntll.<lan '.< /111/~.•. ( G Docket Nos. 
112-2711. 05· 111! (fih::d Mllr 12. 20 1 S) (l'<t1010 l\:1ltrnn); l'<!tll/,111 1tf11iR lluit;v /}11)1 l11f11rm11f/1111 Sv.•l~m.• am/ l/clai/ 
Pl'/J /11t~mutionul. llC for Waivcl', CG Docket Nos. 02-278, 05-338 (fi led Mar. 12, 2015) (Dog Pctotoon): Petition 
(continued ... ) 
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Qf Prod10 Diaberes Core. LlC(or Reironct/w Wmwrof 47 C.F.R § 64.122(a)(4J(iv), CG Docket Nos. 02-278. 
OS·338 (filed Mar. 12, 2015) (Prodigy Pc1i1ion); P.,ition ~lSo/111io11s on Hold. 1.1.C, rllhla/ Dentist'} on Holrl.for 
Retmuctive Waiver of 47 C.F.R. § 64 /20(/(u}(4)(/v), CG Docket Nos. 02-278, 05-338 (lilcd Mar. 13, 2015) 
(Solution• Petition). Pet/tum ofKlrhv le.Vier. LlCfor Re1r<x1ctivl! Waiver, CG Docket Nos. 02-278, 05·J38 (filed 
Mor. 16, 2015) (Kirby P~tilion), PP1ilio11 oj'Co11s11mtr £11ergy Solutions. l11c.for R.imnrt/1., Woiwr of 47 C.F.R. 
§ 64. I 21JO(a)(4J(iv). CG Docket Nos. 02-278, 05·338 (filed Mar. 26, 2015) (C1>ns11111~r llncr11y Pc111ion); Petition 
of Prnrtice Recruiters, I.LC (lie/a l'raclice Re1:ntirers Incorporated, et al. for Rttroact/1-e Waiver ~f 47 Cl':R. § 
MI 200{a)(.f)(cv), CG Docket No•. 02-278, OS-338 (filed Mar. 27, 2015) (Practice Recruilcro Pet11io11): Petition of 
lnd11strlal Packaging Supplies. Inc for IYa/1-er of Seclion 64. / 200(ll)(4)(iv) of the Commission 's R11/es, CG Docket 
Nos. 02-278, 05-338 (tiled Apr. 3, 2015) (IPS Pc1i1ion); Petition of American llealrh St1-.lct Salts Corporation 
for Wai•,.r of .f7 C.F.R. J 6./. I 20()(a}(4){;..}, CG Docket Nos. 02-278, 05-338 (fill-d Apr. 6, 2015) (American 
Health Petition), Ptr//io11 of Viruu1t, Inc.for Rr1mac1ive Waiver of 47 C.F.R. § 64 I 200(u)(4){iv), CO Docket Nos. 
02-278, OS-338 (filed Apr. 6, 201 S) (Vinuox Petition). Pditio11 of F'i11arn:ial Carrier Servi~s. foe. for Rttroactive 
Waiver of .f7 C.F.R. § 60100(0)(.f)(lv), CG Dockel Nos. 02-278, 05-338 (liled Apr. 7, 2015)(FCS Petition); 
Ptttllon o/Nomux, Inc. for Wu/I-er n/Stttlnn 64.l 20<J(a}(.f)(iv) of the Cnmntis.•lon:. Rult>, CO Docket Nos. 02-
278, OS-338 (filed Apr. 13, 201 S) (Nomax Petition); Petillon n/Heska Corporatiun/01· Wul!Hfr, CG Docket Nos. 
02-278, OS-338 (filed Apr. 14, 2015) (llcskn Petition); Pell/ion o/OdJ'$.reySrrviccs. Inc.for Woi""r of 47 C.F.R. § 
64 11UO(u)(4)(1vJ, CG Docket Nos. 02-278, 05-338 (filed Apr. 14, 2015) (Odyssey Pecilion); Pet/1/011 o/GE 
Htnltlrcart. l11c./or Retronclive Waivtro/47 C.F.R § 64.IZOO(a){4){iv), CG Docket Nos 02·278, 05·338 {ti led 
Apr. IS, 201 S) (GE llcallhcarc Petition); Pclilicm o.f Americ"n Power Jc Gus, UC, el u/. for Waiver, CO Docket 
Nos, 02-278, OS-338 (filed Apr. 17, 20 t S) (AP&G Petition); Petition of Competitive I/en/th, fnc. <1nd First Acct•ss. 
/11c. for Retroactive Waivtr of .fl C.F'.R § 64. /2l/0(a){4)(iv), CG Docket Nos. 02·278. 05·338 (filed Apr. 17, 
2015) (Competitive Health f>etilion); Pe1/1/011 of Jay Gtier's Sclrer/11/e /11stitute.{or Waiver o.f Scr.tion 
64 I ZOO(a){4){111 cif ihe Co1111nis.•inn '.v Rules, CG Dock~t Nos 02-278, 05-J3S (filed Apr 20. 2015) (Geier 
Petihon). Petition of Kt1berli11e J/ea/tlirnrt 111/ormol/c.•. Inc.for Wai•'<'r o_fSect/011 M I ]1)0(a){4J(M of tile 
Co111111i.uio11 's Rule.t, CG Docket Nos. 02-278, OS-338 (filed Apr. 22, 2015) {Kaberline Per it ion); Peli lion of' 
l..cglsllc lnr1ovat1ons. llC for Retroacli1-e Wa/1•tr of '7 C.:F.R § 64. I ZOO(a)(4)(11). CG Dockcl Nos. 02-278, 05-
lJR (filed Apr 24, 201 S) (logistic Petition); Pc11tcon o/CCI lmvtmenl•. LLC. c/11>/a CareWorlc.v Cnnwltants. 
ltrc. fiir Rrtroactive Waivero/47 CF R .f 64 /100(a)(4)(iv). CO Docket Nos. 02-278, 05-33R (filed Apr. 27. 2015) 
(CCI PellhOll), Petllion of Saratoga AtstlittiC3, UC.for Wa1verofS<!ct10116.f. llO()(a){4)(iv) oftht Commiucon '.t 
Rnl<S, CG Docket Nos. 02-278. 05-338 (filed Apr 27, 2015) (Sualog• Pe1i1ion); Pt//11011 of Royal Cant• U.S.A .. 
Inc.for Rt:troaclilt Wuiwro/47 CF.Rf 6-l.1100(a)(4)(iv), CG Docket Nos. 02-278, 05-338 (filed Apr. 27, 201 S) 
(Royal Carun Petition); Petr/ion of Salix Phannacc1111cals. Inc. and Salix Phonnactut1ca/s, ltd. for Re,,.oactcve 
Waiver of 47 C.F.R § M. I lOO(a)(mlv), CG Docket Nos. 02-278. OS-338 (fi led Apr. 27, 2015) (Salix Petllion); 
Ptt//ion of Cephalon, Inc., ti al. for Wafr~r o/S«tion 64 / 20(/(a){4)(11') of the Commiu/011 's Rulu, CG Dockel 
Nos. 02-278, 05-338 (filed Apr. 28, 2015) (Cephalon Pehtion); Petition qf f'ivt-M Sofiwat't! Systtms Co1poration 
for Waivllr, GC Pocket Nos. 02-278, 05-338 (filed Apr 28. 2015) (Five-M Petition); Prtitlon o/Valeant 
P/ior111uce11tic<1/.v North America. lLC for Waiver ~f 4 7 C.F.R. § M.l 200{o){i1~{4), CG Doekct NM. 02-278, 05-
338 (filed Apr. 28, 2015) (Va leant Peu1ion); Pttlrlon ofNavinet. Inc. for Waiver of Sect/rm 64. /200(n)(i1')(4) oj the 
Commission'.< R11le.<, CG Docket Nos. 02-278, 05·338 (tiled Ap1'. 28, 2015) (Navinet Petition); Petition qfFirst 
/11<lrx Int'. for Waiver o/S..ctcon M./ 200(n)(iv)(~) o/tlrr Cammi.won < Riilc·f, CG Docket Nos. 02-279, OS-338 
(filed Apr. 28, 201 S) (Firs! Index Petiuon): f'e111io11 o/hrtegratc'Ci f'ain Managcmc111, S.C.. cl al.for Wo1•ern/ 
Sr.·tlon 64./100(a){il)(4) of the Commtssinn '> R11/r.<, CG Docker Nos. 02-278, OS-338 (filed Apr. 28, 2015) (IPM 
Pc:iition). Pe111wn of Elt<'tronic Fun.f.> Sourer UC for Waiver, CG Docket Nos. 02-278, 05-338 (filed Apr. 28, 
2015) (!:I'S Petition); Petr/con ofTrucltcrsBZB. UC/or Waiver, CG Docker Nos 02.2n, 05-338 (filed Apr. 28, 
2015) (TruckcJS P~'fition); Pctilcon ofGruduallon Souru, l/.C a11d Graduation S<>/11/ionr t.P for Rt1roacli1•e 
Waiver, CG Docket Nos 02-273, 05-338 (filed AJ>r. 29, 2015) (Graduation Pe1i1ion); Pelit1on cif American 
Homcpotiem. Inc. for Walvtr of Section 64. I 200(a)(iv){4) of the Commission ·s Ru/rs, ('0 Docket Nos. 02-278, 
05-338 (filed Apr. 29, 2015) (Homcp~lit111 Pelltioo); Pttltlon of International Dental Supp(v Co.for Wafvtr of 
Stt.·t1on 64 1200{a}(iv)(4) o.ftlie Commlssiori 's Ru/ts, CG Docket Nos. 02·278, 05·3)8 (lilcd Apr. 29, 201 S) 
(lntnt'I Dental Petition): Petiricm nfli:lectrica/ Enlightenment, Inc. and the cnlii:ht•nmrnr C't111tfXJniesfc>r 
Retroactive Waiver af 47 C.F.R. § 6' I 22{a}(4)(iv), CG Docket Nos. 02-278, 05-338 (liled Apr 29, 201 S) (EEi 
(con1i1111cd ... ) 
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(Continued from previous page)------------

rccitlon); Petition of Yersa Cardio, LLC for Rctronctwt Walvtr of 47 CF.R. § 64.IZOO(a){4)(tv) , CG Docket Nos. 
02-278, 05-338 (filed Apr. 29, 2015) (Versa Petition), Peti11011 of Wtll> Fai-go & Compnrtrfor Wal1·er ofSectio11 
6./ I 200(u)(iv)(4) of the Commi:<siorr '.• Rule.v, CG Docket Noi;. 02-278, 05-33!\ (filed Apr. 29, 201 S)(Wcll~ Fargo 
Pelition); Pe1i11011 of ChoppellRtJbert.r, /11c. for Retroa,·til'e Wtti•er of 4 7 C.F.R. § M. / l()O(a}(4)(1v), CG Docket 
Nos. 02 278, OS-338 (filed Apr. 29, 2015) (ChoppcllRobe-rts Petition); Pt1ilion of UBM LlCfor Waiwr of Section 
64.1100(a)(lv)(4) o.ft/1e Cornmissiort's Rule.v, CO Docket Nos. 02-278, 05-338 (filed Apr. 29, 2015) (U0M 
Petition); Pe1111on of Dit·e.-1 r:nergi• Servkes, UC, et al for Retroactiw. Wo f.,er ~f 42{.•I<:/ C.f'. ll. 
fM. I 200(11)(4)(iv), CG Docket Nos. 02-278, 05-338 (filed Apr. 29, 2015) (Direct Pnergy retition); Petition of 
Smith Ntphew. Inc. for Retroactive W11i1-er of 47 C.F.R. § M.l 200(a)(4)(iv), CG Docket Nos. 02-278, 05-338 
(filed Ap1. 29. 20 I5){Smitll Pe1i11011J: />et/111111 of Microwl:e Tec/1110/agi•. hlc. jor Wail-rt oj'Srctm11 
64 JWl/(11)(M(./)<Jftl1<> C>1111111sslu11 ~ littltf , <:O D<t<ht Nos. 02-278, 05-338 (fil.:d Apr 29. 201 S) IM1crowi1e 
Pcrniun/, P.:tll/Ulf of \fc.tr.:<h fm">(wtns. lm . .fru 1ru1v« "/S~«ticm 64 I 1nO(ul(11)(4J "/tho: C:urmm.won ·., Rul<'ll, 
CG Oockcl Nos. 02-278, 05-338 (filed Apr. 29. 20 I SJ (Med'Tech Petition); Pcti//011of1217044 Ontarto Inc .. et al. 
for Wot~rc>fS~tion 64. /2(}()(11J(M(4J o/1ltt Co111mlss1on ·s R11/es, CG Docket No» 02·278, 05-338 (filed Apr. 
29, 2015) (Om•nu Petition); hti11t111 <{Oi>e11""> Htolth. U,Cfor Retmu<tivt 11'.,1•rrt1f 17 C.F.R .f 64. 110() 
{u}(4)(1v), CG !locket Nos. 02-278. 05-33R (filed Apr. 29, 2015) (<irccnway Pct1llon); Pe111111n 11fCYS /leallh 
Curp<>rallon 11nd Ca,..,111ark.. Ll.C.)rir Rrirnutth-r Wmrt'f·n[ 47 CF R § 64 f]O('J(uJOJ(lvJ. CG Dock~t Nos 02-
278, 05-338 (filed Apr. 30. 201.5) (CVS Pc11hon), r.-111;.,, o/F1w C..'1111/nulng Ec(•<OllOll A:isoc/1111011, I.LC: J/bln 
FCEA. ti al. (or 1Yaive1· of Section 64. I 100(a)(i1~(4) '!fine Commission's Rules. CG Docket Nos. 02-278, 05-338 
(filed Apr. 30, 2015)(FCEA Petition); Pclili111111fSinopi!c USA. lnr.(ot' Retmuc/lve Wu"er <>f 47 C.F.R § 
12.(){)(a}(4J(iv), CG Docket No. OS-338 (filed Apr. 30, 2015) (Sinopec Petition), l'ell1w11 of lle11ry Sc/rain Pructke 
$(1/litimu, l11r /'r.lr Re1roar1M W11/1·~r 11( 47 C.F.11. § 6'1 1 Jl/0(111(/v)(I), CO Oo<ket Nos Ol-l7S, 05-33¥ flilcd 
Apr. 30,l0 15J (Schein I'S l'ctlilo11J: l'.:1/1inn •>f8••·1'l1in. l11r. 111111 Kcvr11 Ebe1~1•.fill' R.rtr1mt1/V<! 11'11h•c1·~(./7 
C./·0

./(, .~ M IJ{)tl(u/(4)(;•~. C:G l)vck,;1 Nos 02·27H, OS·l3~ ( tiled Arr 311, 20 I SI (flo·Tht11 r clltlun); J>.111t1n11 of 
D111g110,111c Tnwgi11g lfu/Jings. Tnc. /01 W111ver uj Sn:li11n M.12/Jtl(a){.f)(iv) ")lite L'm11111/s1lo11 's R11les. CG Docket 
No 05-J38 (filed Apr. 30, 2015) (0111 Petition); l't1T11011 0[111.•igltr /le11lrlt Seiwct,f /Told/11g., Corp /Or Waiver of 
Section 64. I lOO(a)(")(ii') of the Commission's Ru/ts, CO Docket No. 05-3)8 (111ctl Apr. JO, 2015) (Insight 
Petr Mn): Pe1i1ton of !YfcAl/isttr Snflwure S}loltms. LLC for Retroacti1•t Waiwr of 47 C.F R. § 64. I ZOO(a)(")fiv), 
CG Docket Nos. 02-278, 05-338 (filed Apr. 30, 201 S) (McAllister Pet:hon); P<ltlio11 <if Dental R.-<our<·~ Syslcnt.t, 
Inc .. et al. for Retrou<li•-.: Waiver r.f -17 CF R § 64 J:z(}(JM("}(lv), CG Docket Nos 02-2n. 05·338 (tiled Apr. 
10, 201 S) (ORS Petition); Petition oj /.fu11og<lfltlll lnfi1r111nlion Technology Co1p .. et al for Rt'ltoaclive IVa,vrr of 
47 C.F.R § 64 1100(11)(./J{ivl. CG Docket No• 02-278, 05-338 (tiled Apr. 30, 201 SI (MITC Pctiuon), Pet111011 of 
llvffman P1n11 Inc. and Glen Spwi:lct for Rrtmacrtw: Wu/1•_, <>/ 47 CF R. § 12UO(tt/{'l)(/v), CO D.>ckt< Nos. 02-
278, OS-338 (filed Apr. 30, 2015) ( Hoffman Pe1111on); fttl/lon 11[A111erican Capl1~/ Group 011.t Cml lf<ritonfor 
Rotrou<:t/111 Wuil'er nf 47 C.F.R. § M I 100(a)(4)(iv), CG Docket Nos. 02-278, 05-338 (tiled Apr. 30. 201 S) (ACG 
rctilion); Petition ~(Websolv Computing, Inc. and Utlay 0111 Alt Pabrmfor Retroactive Wulvrrof47 C.F.R. § 
64. 121Jll(o)(4)(it•), CG Docket Nos. 02-278, OS-338 (filed Apr. 30. 2015) (Wcbsolv Pc11ti1111); Ptlitio11 of Trinity 
Phy.rt•lm1 F111ancial & l11ri11·ance Sur1./1·c.1 anti ./11.1·•11/t //ollg for Retroactive Wntwr of 4 7 ( ·. 1· ((, § 
64. l2rlll(11)(4)(iv), CG Dcc:ket Nos. U2-271t, 05·1'M (filed Apr. 30, 2015) (Tn~ily Pefition): P1·1/tlon of C&T Pi::za, 
II al. for Retrooctfre W11iver o/47 C.F.R. J 64 I 200{u){4)(iv), CG Docket Nos. 02-278, 05·338 (filed Apr. 30, 
20 IS) (C&T Petition); Pctitio11 ~f StrykA.·r L11h11ca111 /Jistrilmtars, Inc. for R<'troncti1•r WaiVt•r of 4 7 C.F.R. § 
64. I 100(a)(4)(iv). CG Docket Nos. 02-278, 05-338 (tiled Apr 30, 2015) (Stryker Pctnlon), f'elllwn (!{Zydu.• 
PJtarmu<e1111c·uls {USA). lnc. fi>r Re1m<1t'live Wa1vtr of ./7 C.F.R. f 64.1200(a){4)(1v), CG Docket Nos. 02-278. 
05-338 (filed Apr. 30, 20 I 5) (Zydus rctition), Pttllian of Rehab MiJso1m, llC d/bla R•ltab Xctl, ct al for 
Rttroaclfre Wal•er of 47C.FR. §6f.I100{n){4)(1v). CG Docket Nos. 02-278, OS-338 ltiltd Apr. 30, 201 S) 
(Rehab Pelition); Petition of Bu.sintsJ Fm11nc1al S•rvkes. Inc. for Rttroacli•e Wat"•r of 47 CF R. § 
fl./ 12flll(u)(4)(11'}. ('(i 01l('kct Nu>. 02-278, 05·3 lit (filed Apr 30, 2015) (!ll'S Pc1111uo); rc111w11 ufl«_r ff with 
Crvrrp, /11r .• • ' t1 / f()T Wa11 ~r. CC. Docker No• 02-278. 0~-338 (filed Apr JO. 20U) (Key reuuon~ Pe1l11on of 
l::ntlo l'h1m•«cu1/ai:t. lnr:., et 11/.for Rrrmocftlv: Wu/wr of /47} CT.I? f 64 / 1lill(a}f4)(M. CG Doc;k<t Nu.s. 02-
278, OS-338 (lile<I Apr. 27, 201S)(fatdo l'efitron); PclillO<I of AF.P Entrg.1>, lrrc.jor Rttroactit't: W11iver of 47 
C.F R. § 64.1200(a)(4)(ito), CG Docket No~ 02-278, 05-338 (filed May 7, 201S) (Al.:P Pct11io11); Pe111111n of 
U1111etl Stationers 111<,, el (II (fir Relruut•llt'<' Wuiver uf 47 C.F.R § 64. /lOO(n){4/(iv), CC. Docket Nos. 02-278, 05-
(continued ... ) 
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Specifically, we grant waivers to parties simil11rly-s1tuatcd to the initial waiver recipients granted relief by 
the Commission due to uncertainty whether the opt-out notice requirement applies IO faxes sent with 
rccipient consent.J At the same time, we reiterate that the rule remains m full effect os an easy, cost-free 
means for fax recipients to avoid faxes they previously wanted but no longer wish to receive. ln the 2014 
Anda Commission Order we clarified the rulu un<l eXplained the wftivcr granted lhcrein would not apply 
to faxes sent more than six mo111hs from the rcknse <late of the ot'<ler.' We thus emphasize that the 
recipients of the waivers granted hcrei11 should already be in compliance havins benefited from the 
Commission's previous clarification 

2. We also deny several rclau:d requests for declaratory ruling
1 

insofar as they seek a ruling 
that the Commission lacked the stanuory authority to require opt-out inforn1otio11 on fax ads sent with a 
consumer's prior express permission, or. altcmatively, that section 227(b) of the Communications Act of 
1934. os amcntkd (rhe Act}. was not the swutn7 bru-is of that requirement. Tile Commission has 
prcvmusly demcd substnnually stmt lnr requests. hnally, we deny lhe petition for declaratory mhng 
uni.I/or wuh-er filed by Dijons, lnc.,7 sccl..111g a c]ar1iicution that fax nnd texl met83gc nds sent with the 
prior express consent of the recipient do not require an opt-out notice. 

II. BACKGROUND 

A. Telephone Consumer l'rotecllun Act 

3. In 199 1, Congress ennctcd the Telephone Consumer Pnitoction Acl (TCPA).M In relevant 
part. the TCPA prohibits the use of any telephone facsimile (fax) machine, computer, or other device to 
(Continued fo'om previous pagc)------------

338 lfiled May 18. 2015) (StationeN Pclirion); P•lllion of Bu.\iness Promotion llC for Rt11'0ac//1-e Wafru o/ 47 
C.F.R. § 64 /200(a)(4)(i1), CG Dockot No~ 02-278. OS-33& (liled May 20. 210S} (Bu~inm Promotion Pcrition); 
Pttlllon of Meadowbrook ln.rt1rancr Group, /11c. anti Mtado .... brook, Inc for WaiY<r of Ste/Ion 64. I 200(a){4J(lv) 
o/th" Commissio11 :. R11lt:1, CO L>ocket /'.as. 02-278, OS-338 (filed May 29, 2015) (Meodowbrook Petition); 
P.-1111011 of l\orth•••ood, Inc.for Retrot11111 e Wniwr of 41 CF R § 64 UW(t1J(4)(iv), CO Docket NO$. 02-278, OS· 
H~ (filed Jme 2, 201S) (Northwood remion), Prtotiun 11! JMeph T. Ry~'""" cl Son, In~ /m· Retroactive Wui1'Y!rof 
47 C.F.R § 64.J2(){)(a)(4J(i"), CG Docket Nos 02·278, OS-338 (filed June 4, 2015) (Ryerson Pchlion); Petlllon of 
Rt//ant Suwces Group, UC d/bla Rtl1an1 Ji11nd1ng for Rt1roocti•• Waiver of 47 CF R. § 64 I 200(a)(4){iv), CG 
Docket NO>. 02-278, 05-338 (filed June 16, 201 S) (R<iiant Petition} (collecrively l'ehtioncrs). 

1 The pelitioners do not seek a waiver of o siinilor requiren1ent that they include an opt..out notice on fax ads sent 
pursuant lo an established business rclotionship as there is no confusion regarding the opplicnbility of this 
requirement to such faxes. See 41 C.~'.R. § 64. I 200(aX4)(ii1). We also note thal this waiver does not Affect the 
prohibition ~guinst sending unsolicited fax •d•, which hus remained in effect since irs original cf'fcchve date. See 
47 C.F.R § 64.l200(a)(4) 

•Sa; 11114 Anda Comniis.<io11 OnJer, 29 f'('(' Red at 14011. pano 29. 

'Ste Pt/Ilion of Bijora. ln~.for !Xc/ar11/ory Ruling and/or Wal1'Y!r, CG Docket No. 05·338 (filed Oct. 7, 2014) 
(81jora rerition)ar l, 2, 6, 1 O; Allscripts Petition at 1-2, S. 1·9; fl' Petition at ). 7, A-S Petition ot 9-t 2, Zoeris 
Pet1110t1 at 6-7; l\JfS Petition at 4; five·M Petihon ot 4, Reliant Petition at 2 

6 See WU Anda Commission Order, 29 FCC Red at 14004, pora. 14. 

1 See B1Jora Petition. 

1 The TCPA is codified as section 227 of the Acl, 47 U.S.C. § 227. 
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send an "unsolicited advcniscmcnt" 10 a telephone fax machine.• In 1992, lhc Commission adopted rules 
1mplcmen1ing the TCPA, including restrictions on the transmission of unsolicited fax ad.~ by fax 
rnachines.10 

4. In 2005, Congress enacted the Junk Fax l'revenl!on Acl, which nmcnck:d th1: f"rut 
ndvcr11sing provisions oflhc TCP A. 11 Among other things, lhc law: (I) codlncd an c:.mbhshed business 
rcl111iu1i~hl p ( EDR) e,~empliun lo lhc prohibition 011 ~Qnding un•ol icilcd J"ox ntl~; 1 l (2) provided 11 

definition of F.llR to be. used in the context t1funs0Hclted fox uds: 11 (3) reqmrcd the sender of an 
u11soJ1cllc<l fox nd 10 provide spco11lcd notice nnd oontnd infomrntion on 1hc fn,x 1hnt ollows rcc1p1cnls to 
"opt out" or any future rai. 1ransmi$sit111H 110111 thc sender." and (4) spcclticd the clrcuntstnncc~ under 
wl1ich a request to "<>pt 11u1" comp he~ with th~ Act •! In 20(){;, lhe Commis~ion ndoptcd tll<! J rmk FtJX 
Order amending the rules conccming fax cnm~missions as required by the Junk Fax Prevention Act and 
addressing certain issues raised in petitions for rcconsidcmtion concerning the Commission's fax 
advcni~ing ruks. 16 As pan of dm Order. the C'onuni~~ion adopted a rule chat rcqum:d that a fax 
ndvcrt1scmtnt "sent to a recipient that has provided prior express invitallon or pennission to the sender 
must mclu<lc au Opt-out noticc," '1 A summary of the Junk Fax Order was published in the Federal 
Rcgis1cr on May 3, 2006. 11 

B. The Anda Proceeding 

5, In 2010, Anda, Inc. (Andn) sought a declaratory ruling on the ope-out rule as applied to 
fax ads sent with recipient consent. Specifically, Anda asked lhe Commission 10 find that: (I) it lacked 
any authority co adopt a mle requiring an opt-out notice on fax ads senl with the 1ecipicnt consent; or (2) 

9 47 U.S,C § 227(bX l)(C) As rhe tcg1sl1tive hr<tory cxpl11ncd, because fu machi~ei "ore dcsigncd 10 accept, 
process. and prrnt all messages which am\e O\Cr therr dedicated lines," fax advertising imposes burdens on 
unwilling recipients that are distinct from the burdens imposed by orher 1ypes ofadvemsing. Stt II R Rep No, 
317. 102d Cong .. 1• Sess It (1991) 

10 
Sec R11/1> and Regularinns lmpl~mtnting th• 1'eleplrnne Consw"" Pro/ectio11 Act <?f 1991. CC Docket No. 92· 

90, Rcpon and Order, 7 FCC Red 8752 (1992) (1991 TCl'A Order); see also 41 C,f.R. § 64 1200(a)(4), 

'
1 See Junk. fax Prevention Act of200S, Pub L. No, 109.21. 119 Stat. 359 (2005) (Junk Fnx Prrvention Act). 

ii Seu id sec, 2(a). 

I} Seo Id. sec. 2(b). 

••Su id ~c. 2(c). 

is Ste 1d. sec 2(d), 

16 1/ulu and Rtgulations lmplemmtmg the Tr/eplront ('onsumcr Protection Act o/ 1991, J1111k Fax Prel"tntion ,frt 
of 100$, CG Dockct Nos. 02-278, OS-338, Rcpon and OrJcr anJ TbirJ Order on Rccoruidcration. 21 FCC Red 
1787 (2006) (Junie Fax Order), 

17 <17 C,f.R. § 64, 1200(aX4)(iv); set also J11nk Fax Order, 21 FCC Red at 3812. para, 48 

1 ~ Sec 7 l FR 25967 (May 3, 2006), 

6 



------------~F•dH•I Cnmmunlc1lli11n~ Comminion DA 15-976 

in the allcrnauvc.. sccuon 227(b) of the Act 1s not lhc slalUlory ba~is for the ruk '° In 2012, the Bureau 
d1M111ss~d Anda'~ petilion20 rinding 1hnt the C:omrmssiun bad the authority to ndopt the rule and scc1100 

227(b) (part of the TCPA) was 111 fmct pai l of that uuthority.11 The Bureau al~ll found 1lrn1 lhe 
Cummission hud clt<1r~ set forth the rule's requirement and found no controversy to lcrminate or 
uncertainly to remoVll 2 

6. Anda sought Commission review of the Bureau decision, reiterating it~ earlier arguments 
that the Commission lacked authority to adopt the rule or, alternatively, that the TCl'A was not the basis 
for the ru le.23 After Anda filed its Application for Review, a number uf partlcs filed petilions seeking 
various fonns of relief. In general, these petitioners contended thal there is controversy and uncertainly 
over the scope of nnd stat1 1tory basis for the rule and that the Commission offered confu~ing and 
conflicting statements regarding tho apphe1bility of the rnlc to solicited faxe~ 1 

7 On October 30, 2014, the Commission denied Anda's Application for Review. affirming 
thnl the Commission's rules require opt·out notices lo appear on all fox ads, and i;rnnting limited 
retmnc1ive waivers to petitioners 1~ Spccrfically, the Commission found that the record indic~ted that a 
foou1ote co11tui11ell in the Junk f'ox Onlc·r CllllScd 1..'()hfusion regnrding the 1ppl1cBbilitr, of the opt-out 
nolice requirement to faxes sent to n:~1ri1cnts who provided prior express pcrm1s~ion. :l6 As a result, the 
C11111111ission fulin<l that i;oo<l cause cxi~t~cJ to wnnt linuted retroactive waivers to those peti tioners who 
5Cl)I fox nds to reci pionts who had provided prior cxr res:; consent to receive them. 27 The Commission 
cmphnsi?.cd that full compliance wnh the n1I ~ would be required wilhin six rnonths from the release of the 
Order(/.••, April 30, 2015).28 The Co111 111is.~lon stated that similarly ~ ituatell parties could seek similar 
wn ivcrs.2

q 

19 Su >:•ueral/yJ1111/c f'a.t Prt1~11ti0t1 Act of100J Pe1111onfo1· D«luratory R111ing tn Clarify that 47 U.S.C § 
217{h) Was Not tire Stahttory Bu.<is (nr Cmmnissinn 's R11/~ Requiring on Op1-0w Nnt1~efm· I-ax Adwmisen1e11t< 
Sent ,.;1h Re•:ipi<ut'.< Prior E.tp1eu Cmne111, CG Docket No. 05-338. Order, 27 FCC Red 4912 (CGB 2012) (1012 
Anda Order). 

lO Stdd. 

lt Su Id. at 4914, para. 5. 

22 Ste id. 

u Ste Applico1ion for Review fried by Ando, Inc., CG Docket No. 05·338, May 14, 2012 ot 10 13 

24 Stt 2014 Anda Commission Ordtr, 29 FCC Red al 14002. para. 10. 

"See gt11eraflv W/4 Anda Comml:u1on Order. 

2~ Sreid. 0114008-12, paras. 22-31. 

21 Su id. 11 14010· 12. paras. 26-28 

ia s.,e td. a1 t 40 I l, para. 29. 

l'J S•e Id. •I 140l l-12, para. 30. 
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C. Pell lions for Retroucllve Waiver or 47 C.F.R. § 64.1200(a)(4)(lv) 

8. Since the release of the 2014 Anda Commission Order, additional pclitionsJO have been 
llled seek111g waiver oftbe rule.>' In i:cncrn l. lhese pc1i1io11crs contend they nre similarly siruated to the 
pc1itioncrs who received a waiver in the 2014 Airda Commission 0Nfet.32 Spcc11icnlly, they assert that 
1hu1c was conl"llSion cuuscd by the socmingly conli.1Jioh')ry stalemcnls co111ni11cd in u footnote in the Junk 
l'fl,~ Onlc:r and the rulel.I und. ns n rt:s111t, thuy ~cnl fnxcs without complln111 opt-out pt<tv isions to 
ruci11ionts who hnd previously providou periuission or consent to receive 11\0111 1~ 

io I 17 petitions for waiver were filed through June 23, 201 S Additional petitions raising sin11lar •~sues have since 
bocn filed lnd will be addressed sep1nitely. 

11 Ste s11p1u n 2. 

12 Stt Allscripts Reply Comments at <>-7. Howmcdica r ctilion at 3; ACT retitton at 5, Alma rctition at 2, 4; Den
Mal Petition at 2. 7; ASD Petition at 5; Apex PcM1on DI 3: McKesson Petition at I. 4; AAJ Pe1111on at 3: Sunwmg 
l'et11ion at S-6; ZocDoe Petition at 3; JLBG Petition al 3; St. Luk~ Petition at 2, 7; COi Petition at 2; Se.nco 
l'c1i11on al 2; Ea1Strcct Pcmion al 3, Schein l'etiuoo ot 3; PCH Petition at 5; SME Petition •I 3-4; Dental Solutions 
Petition at 3, 6: A-S Petition at 5. 6; Surclire Petition at 2; Social UPS Petition a1 4. 7; Medvcrsant Petition at I, 4; 
Lichtenstein Petition at 3, S; Zoctis Petition at 2: RadN01 Pelition at 2, 4; Houghton Petition al 6; Grey Petition at 
4; All'S Petition at 4; EXr retition at 4; Dongili Petition at 3: l'HX Petition at 4; Crcdilsmarts Petition at 7; Water 
Connon Petition at 7 National Pen Petition at 4, 6; Boehringer Petition al I, 3; Heallhways l'elition at 2, 4: Park 
Surgical Petition al 5, 7; US! Petition al 2, S; R1aotc Petition nt 3; Dog Petition DI 2; Prodig)' l'cthion Ill 21 
Solutions Petition ac I; Kirby l'cticion ut 2, 5; C'<m•umcr Enorgy Petition at J; Pracciee Rccn1ill,'la Petition at 3; JPS 
Petition at!, 6 ; American Health Pecition at 4; Virtuox Petition at 6; FCS Pct11ion at 5, 6: Nomwt rctition at I; 
ltoka rctition at 3; Odyssey Petition ol 1-2, GB lfoilthcore Petition ot 3; AP&O Petition at 4; Competitive Health 
Petition at 2, 4; Geier Petition al I, 4; Kaberhn~ Pcut1on at I; J,og1stic Pe111ion at I , CCI Pe1i11on al 2; Saraioga 
Petition al 3. 10; Royal Canin Petttion at I. 5; Salix Pet11ton at 3. Cephalon Petition at 7; fivc-M Petition at 4; 
Valwnt Petition ot S; Navinct Petition at S. Fi nil Index Petilion at 2. S; IPM Petition 1t 2, 4; E.FS Petition at 3; 
Truckel'\ Petition a1 3; GradWltion Petition at S; Hontepatient Pctilion at 2. 4-5, lnlllt'I Dental Petuion at 4, EEi 
Petition 11 2; Versa Petition at 3; Wells Fareo Peti11on al 3: Chappel!RobcrU Petitiun at 6: UBM Peuuon at I, S; 
O.n:ct Energy Pe!icion 112, 4; Smith Petition at 2, M1erowiu: Petition a1 6; Ontario Pct111011 at 2, S; Greenway 
Pc11hon al 4, 4; CVS Petition al I; FCEA Pchtio11 at 2. 6; Sinopcc Petition al 3, llSPS Pccition at 3; Be-11110 
Peti1io11 at 2; OIH Petition at 3, 7; Insight Pe1it1on a1 3, 7: McAllister Petition al J: ORS Petition at J: MITC 
Petilion at 3; Hoffman Petition at 3; ACG Petition al J, Wcbsolv Petition at 3; Trinity Petition at 3; C&T Petition 
at J: Stryker Peli lion al 5; Zydus Petition al S; Rehab Pcticion at 4; BFS Petition at I, 3; Key Pcci11on al 3-4: !lndo 
Petition td 4, S. AEP Petition at 2. 4: Stationer. Petition al 7; Meadowbrook Petition at 2; Northwood Petition at 2. 
S; Ryerson re1i1ion al J; Reliant Petition nl 4 

u Su Allscripts Petition at 6-7; l'P Petition at 2, 4; Howmedica Petition at 2·3: Emery Petition at 6; ACT Reply 
Comment• •t 6; Amicus Petition nt 2. S; Alma Pc11tion 111 4; Oen-Mar Petition at 2, 6·7; ASD rctihun •I 5; Apex 
1•e1111on at 3; McKesson Petition 01 3-4, 8; A/\J Pcmion at 3; Sunwing Pcticion a1 6; ZocOoc Pe1iuon ac 3-4, JLBG 
Petnion at 3; S1. Luke Petition at 4. 7: COi Pet1tinn at 3·4, 7. Senco Petition at 6-7: Ea1S1rce1 Petttion at S. 6; 
Schein Petition at 3. 4: PC! I Pecicion at S; SME Petition at 4; Dental Solutior.s Petition ot 2, 3-4: A-S Petition at 6, 
8, Surefire Peutron at 4: Social UPS Pet111on at 6. 7; Medvcrsant Pcticion ac 4; Liehtenscein Petlcioo ac 5. 7; Zoctis 
Pcht10n at 4, 5; RadNct Petition at 5; Houat11on Petition at 2. Grey Petition ac 6. 8, EXP rctit1on at 3. 4: Oongili 
Peutioo •I 3-4: rHX Petition 11 3, 4; Crcd1tsn1arU Pctillon 01 6; Water Cannoo Petition ot 6; Nauonal Pen Petition 
al 7: Boehringer Pecition ar I, J; llealthway~ Pct1llon at 6; Park Surgical Petition nc 6, 7; US! Petition 11 s, 6; 
fuaote Pet1hon at 3-4; Dog Petition at 6, 7; Prodigy Petition at 3-4: Solutions Petition or 4; Kttby Petition at S: 
Con>umcr Enerb'Y Petition 1t J; l'racticc Recru11crs Pe111ton ot 3; IPS Petition ot 4, S; American Health Petition at 
3-4, 6; Virluox Petition at 6; FCS Pct1t1on al 6; Nomax Petition al 3; Hcska Petition at 2, 3; Odyssey Petition al 7, 
8; GE Healthcare Petition at 2, 3: AP&G Pc111ion at 3. 4; Competitive Health Petit1on at 4, S; Geier Petition at 4, 5; 
Kabc1 line Petition nt 6; Logistic Petition ftl 4; CCI Petition&! 4-5, 6; Saratoga Perihon at 3, S; Royal Canin Petition 
(continued ... ) 
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(Continued from previous page}------------

•l S, 6, S•lix Petition al 3; Cephalon Petition 11 S, Valcalll Pclilion aL 3-4; Nnvinel Petition al 1-2. S, 6; First Index 
Pc11hon at 1-2, 5; IPM Petition at 2. 5; EFS Pctiuon ul 2, 3, 4; Truckers Petition at 2, 3, 4; Oraduat1on Petition at S, 
6-7; Homcpallent Petition at 3-4, 5, 6; lntnt'I Dental Petition at l, 4, 5; t::El Petition at 3; Versa l'ctirion at 3; Wells 
fori;o Petition •l 4; ChappcllRobcrts Pc111ion at 6-7; UBM Petition al 1-2, 5-6; Direct Energy Pelilion 114-5.6; 
Smith Petition at 3, S; Microwizc Petition at S; McdTech Petition at 2; Ontario Pc1i1io11 al 2, 5-6; Greenway 
Pctiuon al 4-5; CVS Pe1ition at 4-5; l'CEA Petition al 2. 8; Sinopec Pctilion al 3; HSPS Petition al 2. 3; lle-·n1in 
Pe1ihon 01 4, 5-6; Dill Petition at 4 5, 1; Insight Petition at 4-5, 7; McAllister Petition at 2, 3; DRS Pehllon at 3, 4; 
MITC Pc1i11on al 3, 4; Holl'1111111 Pctihon al 3, 4, ACO Petition u1 3, 4; Wcbsolv Peti11011 at J, 4, Trini1y Pe1i1ion at 
3, 4; C&T Petition at 3. 4; Slryker Pctilion at 2-3. 5; Zydus Pclitioo at 4, 5; Rehab Pclillon at 2-3. 4; BFS Pclllion 
at J 4; Key Petilion at 2. 3, 4; Endo Pelition It S, 6, AEP Petition at J. 5; Stauoners Petition 117, 8; Business 
Promolion Petition at 5-6; Meadowbrook Pc111ion 116-7; Nonhwood Pt'lilion al 6-7, Ryc1son Pc1it1on al 4; Reliant 
Pct1hon at 6. 7 

l4 Set Allscripts Petition at 2, IO; f P Pc1i1ion al I, 5, ~. HowmcdiCll Petition •t I, 4, !Ornery P•1ilion at 4, S; ACT 
PC4ilion •t 4: Amicus Petition al 3-4, S. Alma Petition al 3, 4; O.,n-Mal Pcliliun al 2, 4; ASO Pet1l1un al 4, 5; 
McKC-'Son Petition al 5; AAJ Petition ot J: Sunw1ng Pcti1ion at 4, 5; ZocDoc Petition al 2. J: JLBG Peli lion al 2, 
3; St. Lute Pt'lilion at 4-7; COi Petition at 2, 4 -5; Senco Petition al I, 4; Ea1S1rce1 Petilion at 6; Schcm Peli1ion at 
I, l, 4; PCH Petition at 2, 3. 5; SME Petition at I, 4; Dental Solutions Petition at 2. 6; A-S Petition at 6; Surefire 
Peril ion al I, 4; Social UPS Pc1i1ion ot S, 7; Mcdvcrsonl Petition ot 4; Zoetis Petition 01 J, 5; RadNel Petition al I: 
Houghton Petition al I; Orey Pc1i1 ion at 2, Ii, 7; AIFS Pc1hion at 3; EXP Pc1i1io11 at 2-63; Oongili Pctilion at 3; 
PllX Petition al 2. 3; Crcdilsmarts Petition al 5, 6; Water Cannon Petition at 2. 5, 6: National Pen Petition a1 6; 
Boehringer Petition at I, 4; Heol1hways Pelition at 4; Perk Surgical Pe1irion ot 2, 6, 7; USI Pehlion at 6-7; Dog 
l'ellt1on al 1-2; Prodigy Pe1i1ion al I; Solullons Pc1i1ion at I, 2; Kirby retition al I, 5; Consumer E11ergy Petition a1 
3; l'racliec Rccruncrs Pc1i1ionHI I. IPS Pclilion •I I, S; American Hcallh Pc1i1ion al I, 4, S: V1rtuox Petition al 5. 
6; l'CS Petition al 5, 6; Nomax Pclition al I; lkska Petition at 2: Odyssey Pe1i11on ot 8; Gu Jleahhcare Pe1i1ion al 
I, 4, AP&G Petition at 2, 4; Compe11tive I lcalth Pcuclon 11 I, 4, Geier Petition at I, 4; Kaberhne Petition at I, S; 
Logistic Peti1ion •I I; CCI Petition :\l I, 6; Sorntoga Petition at I, 2. S; Roy-61 Canin Pelllion at 6; Salix Pelihon at 
I, Ccpholon l'Clition at I, 6; Fivc-M Pctnion nl 3, ValcAllt l'cution at I: Navin<~ Pcti1ion at I. S; Firat Index 
Pcullon al I. 2. 5; IPM Petiuon al 2. S, FFS Pct111on at 2; Truckers Pelition al 2, Graduation Pc1i11on a1 6; 
llonicpatienl Pe1ition at 2. 5; lnlnt'I Denial Peution al I. 2, 5: EEi Peti1ion al 2. 3; Ver~• Pet111on al J, 4; Wells 
Fargo Pc1i1ion at I, ChappcllRoberts Petition at I, 6; UOM Pe1i1ion at I. 2, S; Din:ct Energy Pe1i11on al I. Smith 
l'cltllon at I: Microwizc Pein ion ~l I, S; McdTcch l'c1111on at I. 4; Otltano l'ctilion at I, Greenway Petition at I: 
CVS Pc111ion at 1: FCEA Pelilion ot I; Sinopcc Pclition 31 4; HSPS Petition at I: fle-Thm Pc11tion al I; DIH 
Pc1111on al I. 6: Insight Peti1io11 at I, 5, 6; McAlli•tcr Pc1i11011 at I; DRS Pe1i11on al 4; MITC Pc1i1ion at 4: Hoffinan 
Pclillon DI 4; ACG Pe1ition at 4; Websolv Petition at 4; Trmil)' Petition at 4; C&T Petition a1 4; Stryker Petition at 
I, S; ZyJus Petition at 4, S; Rehab l'clilion nl I: BFS Pc1i1io11 nl I: Key Petition al 3. 4; Endo Pc1i1ion al 2. 4; AEP 
Pc1ilion al I, 4: Stationers Petition at S, 9; Business Promolion Pctitic>n al I, 2, 4; Meadowbrook l'ctilion ot I; 
Northwood Pc1i11on al I; Ryerson Petition at I: Kchant Petition al I. 
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9. The Commission sought comment on the petitions.3s Individual and corporate consumers 
filed comment~ opposing the petitions.36 Opponents of the petitions generally argue Lhal lhe current 
pclltioncrs arc not similarly situated to the m1tml waiver recipients because: (I) they huvc not and/or 
cannot establish thot Lhey received 1he pnor express pem1ission or consent of fax 1·te1p10111' prior to 
semlln{: fax ndvcrtiscmcnts,11 ancV1'r (2) they do not specifically assert thoL they wen:?, in lilct, conf11sedn 
or thut the source of their purported confusion IV:tS thll two factors outlined in tho 2014 flt'lroactlve 
Waiver Or lfcr- inconsistency between n lootnOCc ond the mle and tack ofndcqun tc notice." In aJdition, 
sovcrul commenters reiterate arguments raised prior to the release of lhe 2014 A111/t1 Cmnmis.tion Ord.er 
and argue that the Commission docs not have authority to waive its regulations in a p1 lv111c right of action 
and thnt doing so violarcs the se1>11ration of powcrs.

411 
In response 10 these argumerits, <;on1111enrers 

reiterate the Commission's holding thut granting the waiver petillons does not imply that faxers received 

-" Set' Con1w11tr anti Go\'t:.nurumtul A/fain· Bur£"iW &ck.f Co1'11nent on Pelilmn" CmK·crning the Commission 's 
Hult on Opt-0111 Ni>l•('V ~11 l'o.\ -ld•wtis<.,<'111<, ( 'G l>n<:kct Nlh 02·21$. 05·.\Jll, Public \11111.c. l>A 14-l 598 
(r\!l NOV. 4, 2014): Ct11&.0fmrr u11cl G1wr:rn1nt•n•ol Al}Uu' Hun:uu Soeel.f Comfl'Clll mr /lci1ll•11'-' Cooo:rtlf"g th.: 
Cw•nll·•~iun'• Ru/~ Olt 0111-0ut Notk•'1 011 Fu\ Arl1C'rl1<t•mmlJi, CG Docket No~ 02-27R, OS-3J8, Public Notice, 
DA 14-1717 (rel. Nov. 28, 2014); Co11.J1m1tr and Go•trnmentnl A.O'airs 8urto11 Set/rs Comm1n1 on Pttitio1is 
C11nct1WllJ1 tht Commts<it111 's Hult"" Opt-OU/ Nmkes Oii r'ax Ad»till.W:mt:lll.<, C'<l Dockct Nos. 02-27~. 05·338, 
Public Notice, DA t4-1902 (rel. Dec. 30. 2014); C1111s11111erand G1>1'f!l'lllllit11/ul Affr11r.r 811rru11 Seell.' C11mment on 
Potitiom Co11t"ernlng tire Co111111i.uio11 '.r Rulr 011 Opt·011t Notices on Fax AtlvertiremMt.t, CG Docket Nos. 02-278, 
05-338, Public Notice, DA 15-130 (rel. Ja11. 30, 2015); Consumer and Go1·ernmt11111/ Affillrs Bureau Seeks 
Comment 011 Peiilion.< Cnncerning the Comnti.<.vio11 '.r R1tle nn Opt·01tt Nut/ce" on Fu.< Advcrtl>tntent.1•, CG Oockct 
Nos. 02-278, 05-338, Public Notice, DA 15-264 (rd. Feb 27, 201 S); Con.v1111wr 11111/ G11vcrnmc11tul Affair.< 811ret111 
Sreks Comment 011 Petitions Concei11/11f( the Commls.rlon 's Rule on Opt·Out Notices 011 Fux Adwrtl.tement.r, CG 
Docket Nos. 02-278, OS-338, Public Notice. DA 15-379 (rel. Mar. 27. 2015): Consumer a11d Gol'ernn1r11/al Affairs 
Burtau Seeks Contmmt on Petitio11s Conctn1/ng tl1e Commission's Rult on Opt·011t Nottcts 011 Fa.< 
Atlvmi.vcmcnls, CG Docket Nl>i. 02-278, 05-338, Public Notice, OA t5-555 (n:I May 8, 2015); Cmiswncr and 
Governmtmta/ Al]itir: Burea11 Srci.t Commrnt on l'rtltlorrs C1111ceml•g tlit C01nm1.•.<ion '.r 11.u~ on Opt-0111 Notice.< 
on Ftu Ad•ertlwm•111.r, CG ooclm Nos 02-278, 05-338. Pubhc Nouce, DA IS-646 (rel. May 29, 2015): 
Co11s11n1tr and Govermrrental A On in 811rto11 Set/cs ComMmt on Pttitions Conctrnmg tht Con11111.Jslon 't Rule on 
Opt-0111 Notirc.• on Fax Adwrtisemrnts, CG Docket Nos 02·278, 05-338, Pubhe Notice, DA IS-761 (rel. Jun. 26. 
20tS). 

l• A hst of eommenrers can be found in Appendix A 

17 Sro PHI Comments at 13; Simon Feb. 13. 2015 Comments 1cgarding Mcdvcrsant Peti11on al 18; Simon Feb. 13, 
2015 Comments regarding RadNet Petition al 20; Sinton Apr. 10, 2015 Comments al 20; St. toui~ Comments al 5; 
Craflwood II Comments at 19-20. 

JI Su /\rwa Comments al 4; Degnen Comments at 4: Connector Comments at 3. 

,. See TCrA Plaintiffs Dec 12. 2014 Comments at 34 35, 36-37; PHI Comment$ at 13: Simon fob. 13. 2015 
C(11111ncnh reg.1rding Mcdvcmini Pcti11on at 21, S11no11 Feb l l, 2015 Ct•nnteuts rcgnrdlni,t ltndNct Pcutlon at 23: 
Si111011 Apr. 10.101 s Comm.,u~ ut 13, Rhea Apr. 9, ~OIH.'Ollll'l•nts at 4, Rllca May 22. "Ot5 (.'omme~U< .1l q; 
TCP/\ r101nuf'r, Apr. Ill, 2015 c~mmenls at 14: TtPA Pl••ntilT• June 12. 2015 C<11nmout. ftl IJ: C'raflwood II 
Comments al 21 

.., Su TCP A Plainriffs Dec 12. 2014 Conunenlut 23, 30: TCPA Plaintiffs Jan 13, 201 S Comments ar 19, 40; 
Crof\wood Con11ncn1S at J0-13: PHI Commonro on A-S Petition at 9; Simon Commenl< on Mcdvcrsant Petition al 

8, IO; Simon Comments on RadNet Petition RI ij, 11, Hicklin Comments 01 II; TC:l'1\ l'tain11m Apr. 10, 20 IS 
Conir11"nl\ al 10, p,~$ Comments at 4; TCPA Plain11ffa May 22, 20t 5Cummon1s111 S: Alco Comments at 4: 
TC'PA Plaintirr$ June 12, 20 t5 Con1nicn1• ul 9; <:ranwood II Commenis al tO, 12. 
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pennission prior 10 sending the faxes; the issue of permission is bes! left to the trier of tact.41 

Commenters supporting the pe1i1ions also argue tha1 a showing of ae1ual confusion is no1 required - a 
reference to the confusion is sufficienl as the Commission already found thal confusion in the 
marketplace did exis1.•2 

D. Bljora, Inc. Petition for Declaratory Ruling and/or Waiver 

I 0. On Oclobcr 7, 2014, Bijora Inc. (Bijora) filed a petition seeking a declaratory ruling that 
Section 64. J2(l0(:t)(4l(iv) does not app,ly to fax or text message ads sent with the rtcipicnl's consent or, 
al1ema1ively, Uull the TCPA is no11hc s1a1u1ory basis for 1h<> nile.43 Section 64. I 200(o)(4)(iv·) .. e<1uires 
Iha! fax advertisements senl with the recipient's prior exprcs~ consenl must include an opl-out notice wilh 
the content specified by the Commission's 111le." Bijora s111tes that it is a defendant in a class action 
lowsuil in which the plaintiff purporill(fly usse1i& that il violated the TCP/\ by sending lcxt uds willlout an 
op1·011t 11011cc.•1 BiJora also rcqucs1~ a rclcoac1ivc waivcr to 1hc ~xtcnt thot lbc Conunis~ion <lcclincs to 
issue the dcclnratory ruling requcsretl.46 T11~ Cominission sought comment on 1hc pe1i1ion.

47 Two 
commenters oppose the petition arguing that there is no controversy or uncertainty to resolve as the rule at 

" Set• All<criprs Reply Com111c111s •I 9; Scnco Rcrly Comments at 7; L>cntal Solutions Rcrly Comments at 2: 
Mcdvcl'l'ant Rcrly Comments at 6; RadNct Reply Comments at 6-7; l kalthways Rcrly Comments at 7; Navinct 
Reply Comments al 5; lPM Reply ConuncnL, at 5; llomepa1icnt Reply Comments at 5; lntnl'I Dental Reply 
Comments al 5; UBM Reply Comments at 3; Ontario Reply Conunents al 5; CVS Reply C.omments at 5: AEP 
Reply ConUJ1ents at 3-4. 

42 Sec Allscriprs Reply Comments at 4. 6; Howmc<iica Reply Comments al 6-7; ACT Reply Comments at 9; Alma 
Reply Comments al 4; Dcn·Mal Reply Comments at 3-4; ASD Reply Comments at 4: McKesson Reply 
Conunen1s at 6-8; Sunwing Reply Comments at 4-5; ZocDoc Reply Commenrs a1 74-8; Senco Reply Comme111s at 
7, 11-12: PCH Reply Comments at 4-5; RadNet Reply Comments at 7; National Pen Reply Comments al 9-1 O: 
Hcalthways Reply Comments at 8; USI Reply Conunents at 6· 7; Kirby Reply Comments at 2-3; Nomax Reply 
Comments at 4; Royal Canin Reply Comments at 7-10; Navinet Reply Comments at 5-6; Firsl Index Reply 
Comments at S-6; IPM Reply Comme111s at 5-6; Hon1epatient Rerly Comments al 5-6: lnlnt'I Dental Reply 
Comments al 5-6; UBM Reply Comments al 4-5; Onlario Reply Comments at 5·6; CVS Reply Comments at 6-7; 
FCEA Reply Comments al 2-3:Endo Reply Commenls at 5· 7: AEP Reply Comments al 4; Reliant Reply 
Comments at 4-5. 

0 See Bijoro Petilion at I, 6. 

44 See 41 C.F.R. § 64. I 200(a)(4}(iv). 

•s See id. al 5. The comments of Nicole Blow, plaintiff in 1hc class action lawsuit, contest this assertion . fllow 
cunlcnds 1ha1 the •<lion pending Nurthcm District of Illinois alleges violatiuns uf Section 64. 1200(b )(I), not 
64.J200(a)(4)(iv). a11d specific-' that "!here arc no claims pending against Bijora for failuro 10 include op1-ou1 
notice.,." Blow Comments at 3 and Ex. A. No1Withslandi11g the commente1~· argumenL<. we see no reason 10 001 
address the issue pre.<;ented in the Bijora petition. 

"'See id. at 12. 

41 See Cowmmer and Govemmen1al A.Oairs 8111·e1.111 Setk$ Comme111 on Petition /01· neclaratory Ruling attdlor 
Waiver Flied by Bijora. Inc., CG Docke1 Nos. 02-278, 05-338, Public Notice, DA 14-1613 (rel. Nov. 7, 2014). A 
li~t of commentcrs can be found in Appendix 8 . 
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issue docs not apply to text messages, and the lawsuit purportedly precipitating the petition docs not 
allege o violation of section 64.1200(a)(4)(iv) of the Cotim1ission's ru lcs.48 

Ill . DISCUSSION 

A. Req ue$ts for Waiver 

11. In this Order, we grant 117 waivers to parties that have demonstrated they aro similarly-
situate<l to the faxers granted relief by the Commission in the 2014 Anda Commi.~sion Order. 
Specifically, we find good cause exists to grant individual retroactive waivers of section 64.1200(a)(4)(iv) 
of the Commission's rules to the exlenl described below. We emphasize that these waivers provide relief 
through April 30, 20 15. Any non-compliant faxes (i.e .. faxes that do not include the required opt-out 
infotmation) sent after that date are subject to Commission enforcement and TCPA liability. We also 
clarify the fax opt--0ut notification requirement does not apply to text messages. 

12. We reiterate that the Commission's previous conclusion that requests seeking a 
declaratory ruling that the Commission lacked tht: statutory authority to require opt-out information on 
fnxndsscnt with recipient consent, or. nlteruo tivcl)', that scc1ion 227 of1he Act wa-s not the statutory basis 
of 1lrn1 requirement. present no comrover..')' to ten11i 11ate or uncertuinty to remove. 

4
? We also reiterate the 

Commission·~ 1neviolis conc lusion that iL had authority lo adopt the rule in qucstion.50 

13. We find that good cause exists to grant a retroactive waiver to the petitioners. 
51 

for the 
reasons discussed below. we believe the public interest is better served by granting a limited retroactive 
waiver. At the outset, we dismiss argi1m~·nts that by granting waivers while lilii;Mion is pending violates 
the separation or powers as several commenter have suggested.52 As the Commlssion has previously 
noted, by addressing requests for tlcclaratory ruling and/or waiver, we arc interpreting a statute. the 
TCPA. \lvt-r which Congress provided the Commission authority as the expert agency.~~ Likewise, the 

48 See general/)' Blow Cummcnrs; see also Shields Comments or 3; Shields Reply Commenls at t ·2. 

••See 2014 Anda Commission Orde1', 29 FCC Red at 14006, pura. 18 

so See id. al t 4006, para. 19. 

SI See s11pra n.2 (I isling of pc1i1ions coverctl by this Order). 

"Ser TCPA Plaintiffs Dec. 12, 2014 Comments at 23, 30; TCPA Plaintiffs Jao. 13, 2015 Comments at 19, 40; 
Cr.t\wood Comments at I 0-13; PHI Commenls on 1\-S Petition at 9; Simon Comments on Mcdvc,.,.':lnt Petition at 
8, 1 O; Simon Commcnls on RodNcl Pe1i1ion al 8, It; Hicklin Comments a18; TCPA Plaintiffs Apr. 10, 201 S 
Comments at 10: P&S Comments at 4: TCPA Plaintiffs May 22. 20l5 Comments at 5; Alco Comment• at 4; 
TCPA Plaintiffs June t2, 2015 Comments at 9: Crafiwood II Comments al JO, 12. 

sJ See 41 U.l:i .C. § 227(b)(2) ( .. The Commission shall prescribe regulations to imptemenl the requirements of this 
subsection."); 47 C.F.R. § t.2. See alsa. NCT'A v. Brand X. $45 U.S. 967, 980 (2005) ("Congress has delegated to 
lhc Commission the authori1y to 'cxe,;ute and enforce' the Communicotions Acl, . and 1<> 'prescribe such rules 
and regulations a.~ may be necessary in the public interest to cany oul the provisions' of the Act.") (citations 
omitted); id. at 983-84 ("[W]helher Congres.< has delegated to an agency the authority lo inlerprer a statute doe• 
not depend oo the order in which the judicial and administrative constructions occur .. .. Instead, the agency may • 
. . choose a different construction [than the court), since the agency remains the authoritative inlcrprctcr (within 
1he limils of reason) of such s1a1u1es."); 1014 Anda Commission Order, 29 FCC Red al 14008, para. 21. 
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mere fact that the TCPA nllows fonlri-·ntc rights of action to enforce rule VIOlacionss-1 does not undercut 
our authority, as the Cl\pCn agency, lo delinc the scope of when and how our rules apply}} 

14. The Commission may waive any of its rules for good cause shown." A waiver may be 
granted if: ( 1) special mcums~1nccs warrant a deviation from the general rule 11nd (2) the wnivcr would 
beller senie the public Interest lhnn would application of the rule.s' The Comml~sion previously found 
that spt-cinl cirw mstances warranted deviation from the general rule at issue. Spccilically, the 
Commission found two reasons for confusion or mispluced confidence among affected parties that the 
opt-out notice tu le did not apply to fax ads sent with recipient consent : ( l) ineonsi~tency between a Junk 
Fax Order footnote and the rule, and (2) the notice provided prior to the rule did not make explicit that 
the Commission co1ttcmplated an opt-out rcquitc111cn1 on fax ads senl with the prior express pcnnission of 
1hc recipient.SI We find that the peti1ioners here huvc 2dcquately demonstrated that they are similarly 
s1tuated59 

10 the initial waiver recipients and are deserving of a limited retroactive waiver for those fax 
ad~ sent prior lo April 30, 201 S, with recipient~• prior express consent or penni~sion. 

1 S. As commentcrs observe,"' the Commission has established that pchtioncrs referencing 
the confusion between the footnote and the rule arc entided to a presumption or confusion or misplaced 
confidence." We find that the 117 petitioners satisfy the 1014 Anda Commission Order's test for waiver 
by referencing the confusing lnnguugc in the Commission·s fox opt-out decision, and that no record 
evidence rebuts the resu lting presumption of confusion or misplaced confidence 

16. All 117 petitions reference the contradictory language in the Commission's fax opt-out 
decision, thus qual ifying them for the presumption of confusion or misplaced confidence articulated by 
the Commission. Of these 117, 44 are not opposed by commenters. Of those remaining 73 pc:titiom. 
oppositions generally argue that petitioners are not similarly-situated to the prior waiver recipients. More 

""47 u.s.c. § 227(bX3). 

u See, •·K·· 47 U.S C. § 227(b)(2): Northeurt ('q/111/ur v. FCC, 897 F 2d 1 t64 (D.C. C11 19?0) ("The FCC has 
authority to w•ivc its rules if1hcre is 'goou cause· 10 do >O 47 C.F.R. § 1.3. The FCC may cxcn;isc its dilctction 
lo waive a rule where particular facts would make stncl compliance inconsistent with the public ontere.~t."). 

56 47 C'.F.R. § 1.3; lf'AIT Rudio v. FCC, 418 F.2d t t53 (D.C. Cir. 1969); nppe11/ af/cr remand, 459 F.2d 1203 
(0.C. Cir. 1972). cm. denied. 409 U.S. 1027 (1972); Northeast Ce/111/ar Tel. Co v. FCC, 897 F.2d 1164 (D.C. 
Cir. 1990). 

S> Sec Nor/lte11>t Cd/u/ar, 897 F.2d at I 166. 

Si See 2(114 A11da Commis.<ron Order, 29 FCC Red ol 14009-10, para•. 24-26. 

19 S•i! "g, supra. at n.35. In so doina. J!"ll!lo11Ct11 assert that !here was industry-wide confusion resulting f'rorn the 
Jwtk fax Order footnote and the rule. See .mpra at o 3ti In addi1ion, petitionon allege thal lhc faxes at issue 
were :sent with the pnor express consent or pc:rm1S31on of the rcdpicnts. See s11prc1 al n 37 

60 Sett, ~.g, llndo Reply Commcnl~ at S-6. 

61 1(114 Anda Commis.rio11 Order. 29 FCC' Red et 14009-10, paras. 24-26. 
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specifically, the oppositions fall into several categories: petitioners did not actually get conscnt;62 

petitioners had actua.I knowh:dgc of 1hc requirement as cvidc11ced, u.g,, by Lhe opt-out notices that did 
include on tl1eir foxC'S or lawsui(s ag;iinst 1hcm nlleging vi1ltn1 io11 0r 1he rule;•1 petitioners have not nrg11ed 
actual confusion:"" and. petitioners face insufficillnl Liability for TCP/\ violnlions to qualify fo1 n waiver.6s 
We address each argument in turn and flnd that none merit denying the requested waivers. 

17. First, we decline to conduct a factual analysis to dete1mine whether the petitioners 
actually obtained consent. Instead, our findings here is that - assuming that proper consent was obtained 
- petitioners qualify for limited retroactive waivers if they did not include the requisite opt-out notice. 
We reitcrale the Commission's stmcment that the granting of a waiver docs not confirm or deny whether 
the petitioners had 1h" prior exprt»ts pem1ission of the recipients to send the faxes ... That remains a 
question for triers of fact in the private litigation. 

18. Second, we reject arguments that petitioners who included limited opt-out notices on 
faxes and were sued for rule violations must have clearly understood the requirement and thus do not 
deserve the presumption·of um1fusion or misplaced confidence. Commentcrs argue that the inclusion of 
an upt-out notice dcmo11strat.:s the respective petitioner's knowlcdi:c of lhc rule's requircmcnt."7 Thvy 
allege that these petitioner~ were aware of the requirement (as demonstrated by the inclusion of opt-out 
language) and, therefore, they are not similarly situated to the waiver recipients who did not include opt
out language (because they were confused aboul the necessity of including opt-out no1iccs in solicited fax 
advertisements). These commenters fail to acknowledge that businesses may well include basic opt-out 
infonnalion, including a phone or fax number, as a matter of good business practice rather than 
knowledge of the rule. ''" Indeed, a business that understood the rule would have presumably included all 
clements of the required notice, not just a few. Likewise, we find that having been sued for non
compliance does not rebut 1he presumption unlike, e.g., a judicial finding. 

•
2 See e.g .. PHI Comments at 13; Simon f'cb. 13, 2015 Comments regarding Medversant l'elition at 18; Simon 

Feb. t 3, 20 t S Comments regarding RadNct Petition at 20; Simon Apr. t 0, 20 t 5 Comments al 20; St Louis 
Comments al 5; Craflwood II Comments at 19-20. 

•3 Sc•c e g., TCPA Plain1iffs Dec. 12. 2014 Comments al 7. 32-33; Urban Comment.< al 39; City Select Comments 
al S; Chapman Comments al 7. 

"'Se~ e.g .. Arw• Comments at 4; Degncn Comments at 4: Connector Comments at 3 

''~See e.g .. TCPA Plaintiffs Dec. 12, 20t4 Comments al 35-36, 38; Urban Comments al 40; PHI Comments DI 15· 
16; Simon Apr. I 0, 2015 Comments at 24; TCPA Plaintiffs Apr. 10. 20 t S Comments al t S, t 7; TCPA Plaintiffs 
May 22 Comments at 9-tO: TCPA Plaintiffs June t2, 2015 Commcnls al 14: Craflwood II Con11ncn1s at 22. 

Mi 2014 A11da Commissio11 Order. 29 FCC Red at t40t 2. para. 31. 

67 See TCPA Plaintiffs Dec. t2, 2014 Comments at 7, 32-33; Urban Comments al 39; Ciry Sclecl Commonis al 5; 
Chapman Commems at 7. 

"See, e g .. first Index Reply Comments at 3-4, 5 {1he business decision to include opt-out language in raxes doc; 
not demonsirate understanding of the requirement ol'its scope). 
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19. TI1ird. we rcjacl arguancnts that the Commission made actual, specific claims of 
confusion a requi rement to o.b.tsin the waiver.69 As described almvc. the Commission found that 
petitioners who referenced the confusing, contradictory language at issue are entitled to a presumption of 
confusion. The Commission did not require petitioners to plead specific, detailed grounds for individual 
confusion and we cannot impose those here. Finally, we reject arguments - somewhat in tension with the 
opposition argument addressed above - that petitioners who do not face significant potential liability for 
violations of the opt-out notice requirement do not qualify for a waiver. In the 2014 Anda Commission 
Order, the Commission did no1 require that faxers currently face lawsuits or potential liability to qualify 
for 1he waiver. 

20. We otiserve 1hat 11 few of the petitions re~n lwd by this Order were filed in May and June 
of this year. after the six- mouth (Apri l 30, 2015) date referenced in the 2014 Anda Commis.<1011 Order.70 

We examined these petitions, as we did each petition filed, independently. These pelicions sought waiver 
for faxes sent prior to the April 30, 2015 deadline imposed by the 2014 Anda Commission Order. As 
such, granting waivern to these partie.~ doe.~ not contradict the purpose or intent of the initial waiver order 
as the pa1ties involved are similarly situated to the initial waiver recipients. 

21. We emphasize that full compliance with the requirement to provide an opt-out notice on 
fax ads sent with the prior express pennission of the recipient is expected now that any potential for 
confusion on chis point has been addressed and interested partie.~ have been given additional notice of this 
requirement. We reiterate !hat the waiver granted herein applies only to the petitioners insofar as they 
may have failed to comply with section 64.1200(a)(4)(iv) prior to April 30, 2015. As a result, the waiver 
grnnted herein shall not apply to such conduct occurring after April 30, 2015, nor shall it apply to any 
situation other than where the fax sender bad obtained the prior express invitation or pem1ission of the 
recipient to receive the fax advertisement. We also emphasize that this waiver does not affect the 
prohibition against sending unsolicited fax ads, which bas remained in effect since its original effective 
date." Nor should the granting of such waivers be construed in any way to confirm or deny whether 
those petitioners, in fact, had tlte prior express permission of the recipients to be sent lhe faxes at issue in 
the priva1e righls of action. 72 

B. Bijora, Inc. Petition for Declarntory Ruling and/or Waiver 

22. We deny the request of Bijorn. Inc. seeking a declaratory rnling clarifying that text 
messages do not require opt-out notices pursua111 to section 64.1200(a)(4)(iv) on the grounds that there is 
no controversy or uncertainty in lhe rule with respect 10 text messages. We note lhat lhe plain language of 

69 Seu TCPA Plaintiffs Dec. 12, 2014 Comments al 34-35, 36-37; PHI Commeut• at t3: Simon Fch. 13, 2015 
Comments regarding M~dvcrsant Petiiion at 2t; Simon Feb. 13, 2015 Comments regarding RadNet Petition at 23; 
Simon Apr. 10, 2015 Comments at 23; Rhea Apr. 9, 20t 5 Comments at 4; Rhea May 22, 2015 Comments at 4; 
TCPA Plaintiffs Apr. 10, 20t5 Comments at 14; TCPA Plaintiffs June 12, 2015 Conunents nt 13; Craftwood II 
Comments at 21 . 

"'See 1014 Anda Commiss/011 Order, 29 FCC Red at 14-01 l-12, para. 30 ("we expect parties making similar 
waiver reques1s to make every cffor110 tile within six months of release of this Order"). 

71 See47C.F.R §64.t200(a)(4). 

12 The record indicatc5 that whether some of the pcti1ioncrs had acquired prior express permission of the rccipienl 
remains~ source of dispule belwccn the parties. 
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that rule applies only to fax advertisements and makes no reference to text messages. As a result. we find 
no b3sis for any uncertainty on this poinl. 

23. Consequently, we aho deny the request of Bijora, lnc. seeking a retroacl!ve waiver of 
section 64. 1200(a)(4)(iv) with respect to any text message sent with the prior express consent of a 
recipient because that rule section is not applicable to text messages. In addition, the 2014 Anda 
Cnmmiss/011 Order invited similarly situated parties to file petitions for waiver with the Commission. 
Insofar as it sent text messages and noc solicited fall advertisements, Bijora, Inc. is not similarly situated 
lo the petitioners identified in that order. As such, a W'diver is not warranted in this instance. 

IV. ORDERING CLAUSES 

24. Accordingly, IT IS ORDERED. chat retroactive waivers of the Commission's rule 47 
C.F R. § 64 1200(a)(4){iv) ARE GRANTED to Allscnpts-Misy's Healthcare: Solullons. Inc., Allscripts. 
LLC, Allscripts I leahhcarc Solutions. Inc .. and Allscnpts 1 lealthcare. LLC; Francotyo-Postalia, Inc.; 
Howmcdica Osteonics Corporation, Stryker Corporation, Stryker Sales Corponnion, and Stryker Biotech, 
LLC; Emery Wilson Corp. dlb/a/ Sterling Management Systems; ACf, Inc.; Amieus Mediation & 
Arbitration Group, Inc. and Hillary Earle; Alma Lasers, Inc.; Den-Mat Holdings. LLC; ASD Specialty 
Healthcare Inc. d/b/a Besse Medical. AmerisourceBergen Specialty Group, Inc. and Amerisource Bergen 
Corporation; Apex Energetics, Inc . (I 1121/14); McKesson Corporation; American Association for Justice; 
Sunwing Airlines Inc., Vacation Exprc.~~ USA Corp., and Sunwing Vacations Inc.; ZocDoc Inc.; J.L. 
Barnes Insurance Agency, Inc. d/b/n JLBG Health; St. Luke's Center for Diagnostic Imaging, LLC; COi 
Open MRI of Missouri, LLC; Senco Brand~. Inc.; EatStree1, Inc.; Henry Schein, Inc.; Philadelphia 
Consolidated Holding Corp • Philadelphia Indemnity Insurance Company, Tokio Marine Specialty 
Insurance Company, Maguire Insurance Agency, Inc., Gillingham and Associates, Inc .. PCHC Investment 
Corp, Liberty American Insurance Group, Inc., Liberty Amencan Insurance Services, Inc., Liberty 
/\mcncan Select Insurance Company. and Liberty American Insurance Company; SME, Inc. USA d/b/a 
Supenor Medical Equipment; Dental Solutions. Inc. dlb/a Hogan Dental Laboratory; A-S Medication 
Solutions, LLC; Surefire Fulfillment Services, Inc. d/bla Surefire Health and Gary Mills; Mcdvcrsant 
Technologies. LLC; Social UPS, LLC, Virtual Lending Source, LLC, and Telnfom1, LLC; Andrew 
Lichtenstein, Inc. d/bla Lichtensteinrc d/b/a Doctonnortgage.com. and Andrew Lichtenstein; Zoetis Inc. 
f/k/a Pfizer Animal Health, Zoetis LLC, a11d Zoetis Products, LLC; RadNet Management, Inc., RadNet, 
Inc., Beverly Radiology Medical Group Ill, Pronct lm.iging Medical Group, Inc., Brenstlink Medical 
Group, Inc., und Beverly Radiology Medical Group, Inc.; Houghton Miffiin Harcourt Publishers, Inc., 
I loughlon Mifflin Harcourt Publishing Company, and Laurel Kac?..Or; Grey House Publishing. Inc.; 
American Institute for Foreign Study, Inc.; EXP Phannaceucical Services Corp; Dongili Investment 
Group, Inc., and Label Tape Systems, Inc.; Premier Healthcare Exchange, Inc. and Premior Hcalth~re 
Exchange Wcst. lnc.; Crcd11srnarts Corp.; Water Cannon, Inc.; National Pen Co. LLC and National Pen 
1 loldings, LLC; Boehringer lngclheim Phannoccuticals, Inc. and Boehringer lngelheim Corporation; 
Healthways, Jnc. and Healthways WholcHealch Networks, Inc.; Parle Surgical Company, !De.; USI, Inc.; 
Esoatc North America, Inc.; Big Hairy Dog lnfonnaticn Systems, Inc. and Retail Pro lntcmational, LLC; 
Prodigy Diabetes Care, L.LC; Solutions on I !old, LLC dlb/a Dentistry on I lold; Kirby Lester, LLC; 
Consumer Energy Solutions, Inc.: Practice Recruiters, LLC fA/a Practice Rccmitcn; Incorporated, and its 
agents: Industrial Packaging Supplies, Inc.: American I lea Ith Service Sales Corporation; Vinuoic, Inc.; 
Financial Carrier Services, Inc.; Nomaic Inc.; Heska Corporation; Odyssey Services, Inc., GE Healthcare. 
Inc.; Amcrica11 Power & Gas, I.LC, AP&G Holdings LLC, a11d Tom Cummins, Competitive Health, Inc. 
and First Access, Inc.; Jay Geier's Scheduling Institute; Kaberline Hcalthc;1rc Informatics, Inc.: Logistic 
Innovations, LLC; CCI Investments, LLC, d/blo CarcWori<s Consultants, Inc.; Saratoga Aesthetics, LLC; 
Royal Canin U.S.A., Inc.; Salix Phannaccuticals, Inc. and Salix Phannaccuticals, Ltd.; Cephalon, Inc .. 
Cephalon Clinical Partners, L.P., and Cephalon Development Corporation; Fivc-M Software Systems 
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Corporation; Valcant Pharmaceuticals North America, LLC; Navinct, Inc.; First Index, Inc.; Integrated 
Pam Management, S.C., Tian Medical, LLC, Tinn Medical, Inc. and Dr. Tian Xia, Electronic Funds 
Source LL.C; TruckersB2B, LLC; Graduation Source, LLC and Graduations Solutions, LP; American 
Homepatient, Inc.: International Dental Supply Co.; Electrical Enlightenment. Inc. and The 
Enlightenment Companies; Versa Cardio, LLC: Wells Fargo & Company; ChappcllRoberts, Inc.; UBM 
LLC; Direct Energy Services. LLC, Direct Energy Business, LLC. Direct Energy, LP, Direct Energy 
Marketing Inc., First Choice Power, L.P., CPL Retail Energy L..P., Direct Energy US Home Services, 
Inc .. Energy America, LLC, Astrum Solar, Inc., Bounce Energy, Inc .. Clockwork, Inc., Clockwork IP, 
LLP, NYSEG Solutions, LLC, Gateway Energy Services Corporation, and WTIJ Retail Energy l.P.; 
Smith & Nephew, Inc.; Microwi2c Technology, Inc.; MedTech lmaging, Inc.: 2217044 Ontario, Inc .. 
Jlydropool lnc., La-Z-Boy Global limited, and La-Z-Boy Incorporated; Greenway Health, LLC; CVS 
llcalth Corporation and Caremark, LL C; !'rec Continuing Education Association, LLC d/b/a/ FCEA, 
Daniel Nuva, and Michael McHenry; Sinopec USA, Inc.; Henry Schein Practice Solutions, Inc.; Be-Thin, 
Inc. and Kevin Eberly; Diagnostic Imaging Holdings, Inc.; Insight Health Services Holdings Corp.; 
McAllister Sol\ ware Systems, LLC; Dental Resource Systemi;, lnc., John C Hnrm. Mark W. 
Montgomery, and Richard Amy; Management Information Technology Corp., Linda Graham, and John 
Graham; Hoffman Pizza, Inc. and Olen Spiegler: American Capital Group and Carl Heaton, Websolv 
Computing, Inc. and Uday Om Ali Pabrai; Trinity Physician Financial & lnsurnncc Services and Joseph 
Hong; C&T Pizza, Inc., Joseph Cianciolo, and Frnnca Cianciolo; Stryker Lubricant Distributors, Inc.; 
Zydus Pham\aceuticals (USA), Inc.; Rehab Missouri, LLC d/b/a Rehab Xcel, and Physiotherapy 
Associates, Inc.; Business FinAncial Services, Inc.; Key llealth Group, Inc .. Key llealth Medical 
Solutions, Inc., Key Heallh Manageme111, Inc., MedLegal Solutions, Inc., and Key llealth Medical 
Solutions of Nevada. lnc.; Endo Phnrmncenticnls, Inc., Endo Pharmaccnticnls Solutions Inc .. Endo 
Pharmaceuticals Valera Inc., Endo Health Solu11ons Inc., Endo Pharma LLC. and Endo Phanna Delaware 
Inc ; AEP Energy, Inc.; United Stationers Inc., United Stationers Supply Co. and Lagasse LLC; Business 
Promotion, LL.C; Meadowbrook Insurance Group, Inc. and Meadowbrook, Inc., Northwood, Inc.; Joseph 
T Ryerson & Son, Inc.; and Reliant Services Group, LLC d/b/a Reliant Fund mg insofar as they may have 
liulcd to comply with the opt-out nohcc requirements for fax advertisements sent with the prior express 
invitation or pennission of the recipient prior to April 30, 2015. Full compliance with this rule is 
required by these parties froni that dare forward. 

25. IT IS FURTHER ORDERED thnt the request for declaratory ruling and/or waiver filed 
by B1Jora, Jnc. IS DENIED to the extent discussed herein. 

FEDERAL COMMUNICATIONS COMMISSION 

Alison Kutler 
Acting Chief 
Consumer and Governmental i\IToirs Bureau 
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APPENDIX A 

Lisi of Commenlers 

The following parties have filed comments in response to the various Public Notices Issued in this matter 
(CG Docket Nos. 02-278; 05-338): 

Commenter 

ACT, Inc. 

Affili1tcd Healthcare Associates, P.C. 

Alco Industries, Inc. 

Allscrlpts-Mlsy's Healthcare Soludons, Inc., et al. 

Alm11 l,ascrs, Inc. 

American Association for Justice 

American Homepatlent, Inc. 

Amlcus Mtdlatton & Arbitration Group, et al. 

Arwa Chiropractic, P.C. 

AEP Energy, Inc. 

ASD Specl1lty Healthcare, Inc., et al. 

Bois Yaakov of Spring Valley 

Balmoml llome, Inc. 

Deck Sinunons, LLC 

Timothy Blake 

Arnold Chapman 

City Select Auto Sales, Inc. 

Dr. Gary Clemens 

Craflwood Lumber Company 

Craflwood JI, Inc .. et nl. 

CVS Health Corporation, et al. 
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r.,1j1100M Abbreviation 

ACT Petition ACT 

Mcdversent Pctiton; Affiliated Health 
Healthways Petition 

JPS Petition Alco 

Allscripts Petition Allscrlpts 

Alma Petition Alma 

AAJ Petition AAJ 

Homcpaticnt Petition llomepatlent 

Amicus Petition Amlcus 

Surefire Petition Arwa 

AEP Petition AEP 

ASD Petition ASD 

ACT Petition; Amicus Yaakov 
Petition; Houghton Petition 

Dongjli Petition Balmoral 

F-P Petition Petition Beck 

AAJ Petition Blake 

First Index Petition Chapman 

Crcditsmarts Petition City ~lcct 

Dental Solutions Petition Clemens 

Senco Petition Craflwood 

Stationers Petition Craftwood II 

CVS Petition CVS 



FtderAI Cornmunicutions ~mruiu:ion 

Su,;annc Dcgncn, D.M.O., P.C. 

Dt n-Mar Hold ings, LLC 

Denlnl Solutions, Inc. d/bla Hognn Denial 
Laboratory 

EatS trcet, Inc. 

Endo Pharmaceuticals Inc., el 111. 

First Index, Inc. 

Free Continuing Ed ucation AHoclation, LLC, d 11/. 

Green1uy Health, LLC 

Grind Lap Services, Inc. 

Hn lthways, Inc., e:tal. 

Chrisropher Lowe Hicklin, DC, PLC 

Houghton Mifflin Harcourt Publisher s, Inc., et 111. 

Howmedlca Osteonics Corporation, et al. 

lntcgraled Palo Management. S.C., et al. 

International Dental Supply Co. 

Kir by Le.Ster 

McKtsson Corporation 

Medversant T echnologies. L.L.C. 

Dr. Robert L. Meinders, O.C., Ltd. 

National Pen Co., LLC, cl al. 

Navln~t, Inc. 

Nomax Inc. 

221 7044 Onta rio, Inc., et nl. 

P&S Printing. LLC 

Phlladelphla Consolldated Holdings Corp., et al. 

Physicians Healthsourcc, Inc. 

RadNel Management, Inc., el al. 

Rhea Drugstore, Inc. 
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FCEA Petition 

Den-Mal Petition 

Dental Solutions Petition 

EalStreet Petitiun 

Endo Petition 

First Lndex Pctillon 

FCEA Petition 

Greenway Petition 

UBM Petition 

Healthways Pelition 

National Pen Petition 

Houghron Pelilion 

llowmcdica Petition 

IPM Petition 

lntnt'I Dental Petition 

Kirby Lester Petition 

McKesson Petition 

Medversant Pelition 

Emery Petition 

Nalional Pen Petuion 

Navinet Pelition 

Nomax Pclition 

Ontario Petition 

USI Petition 

PCH Petition 

Allscripts Petition, A-S 
Pc1ition 

RndNet Pelition 

Prodigy Pelition; Kirby 
Lester Petition; Smith 

O>. IS..976 

Ocgnco 

Oen-Mat 

Dental Solutions 

.t:atStreet 

E ndo 

First Index 

FCEA 

Greenway 

Grmd Lap 

H eaUhways 

Hicklin 

Houghton 

Howmcdica 

JPM 

lntnt'I Dental 

Kirby Lester 

McKesson 

Medver sanl 

Meinders 

National Pen 

Navlncl 

Norn ax 

Ootulo 

P&S 

PCH 

PHJ 

Rad Net 

Rhea 
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Royal Canln U.S.A., Inc. 

Senco 8randl, Inc. 

Edward Simon 

St. Louis Heart Center, Inc. 

Dr. Mark W. Sturdy, dib/a RochC$1cr Veterinary 
Clinic 

Sunwlng Airlines, Inc., n al. 

TCPA Plaintiffs 
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Petition 

Royal Canin Petition Royal Canln 

Scnco Petition Senco 

Medversant Petition; Simon• 
RadNet Petition; 
Healthways Petition 

CVS Petition St. Louis 

Zoetis Petition Sturdy 

Sunwing Petition Sunwln11 

Howmedica Petition; Alma TCPA Plaintiffs 
Petition; Den-Mat Petition; 
ASD Petition: McKesson 
Petition; Sunwing Petition; 
ZocDoc Petition; St. Luke 
Petition; EatStreet Petition; 
PCH Petition; Boehringer 
Petition; Esoatc Petition: 
Consumer Energy Petition; 
American Health Petition; 
Nomax Petition; Heska 
Petition; Odyssey Petition; 
GE Healthcare Petition: 
Competition Health 
Petition; Kaberline Petition; 
CCI Petition; Royal Canin 
Petition; Salix Petition; 
Cephalon Petition; Navinct 
Petition; First Index 
Petition: IMP Petition; 
Jlomepatient Petition: EEi 
Petition; Chappell Roberts 
Petition; Microwize 
Petition; MedTech Petition; 
Ontario Petition; Green~y 
Petition; CVS Petition; Be
Thin Petition; MITC 
Petition; Hoffman Petition; 
ACG Petition; C&T 
Petition; Rehab Petition; 
BPS Petition; Endo Petition 



UBMLLC 

United Statlonen Inc., et al. 

Urban Elevator Service, LLC 

USI, Inc. 

Wells Fargo & Comp1ny 

Wholesale Point, Inc. 

Wilder Chiropractic, Inc. 

ZocDoc, Inc. 

F•d•ral Communic111ion~ Commlulon 

U BM Peli ti on 

Stationers Petition 

Stryker Pelition 

USJ Peti1ion 

Wells Fargo Petition 

Five-M Petition; AEP 
Petition 

Microwize Petition 

ZocDoc Petilion 

DA IS-971i 

UBM 

Stationers 

Urban 

USI 

Wells Fargo 

Wholesale 

Wilder 

ZOcDoc 

•filing both comments and reply comments (bold- reply comments only) 
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Appendu B 

List of Commcntcrs on Bljora Petition 

The following parties filed comments in response 10 the November 7, 2014, Public Notice (CO Do1:kets 
02-278; OS-338): 

Commenter 

Nicole Blow 

Internet Association 

Joe Shields • 

Computer & Communications Industry Association 

t\bbfCYIOlllOll 

Blow 

lnlcmet Association 

Shields 

CCIA 

•filing both comments nnd n:ply comments (bold- reply commenls only) 
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